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US. Customs Service 
Treasury Decisions 


(T.D. 79-243) 
Classification of White Wool Yarn 


Decision in C.A.D. 1223 classifying white wool yarn as colored yarn of wool 
limited to merchandise classifiable under item 307.60, TSUS 


In Indian Head, Ine. v. United States, C.A.D. 1223 (April 26, 1979), 
the U.S. Court of Customs and Patent Appeals held that the treat- 
ment. of wool yarn with an optical brightener, resulting in white 
wool yarn, constituted a process ‘in which color is imparted” within 
the meaning of headnote 2(b), schedule 3, Tariff Schedules of the 
United, States (TSUS). In holding white wool yarn to be classifiable 
as colored yarn of wool under item 307.60, TSUS; the court considered 
white to be a color for purposes of applying item 307.60, TSUS. 

The U.S. Customs Service, in following the express, self-limiting 
language of the court in C.A.D. 1223, will consider white to be a color 
only for the purposes of applying item 307.60, TSUS. 

Dated: September 12, 1979. 

Dona.p W. Lewis, 
Director, Office of 
Regulations and Rulings. 


(T.D. 79-244) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates and amendments 
issued October 11, 1978, to May 7, 1979, inclusive, pursuant to sections 
22.1 and 22.5, inclusive, Customs Regulations. 

(DRA-1-09) 

Dated: September 14, 1979. 

Donatp W. Lewts, 
Director, Office of Regulations and Rulings. 
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(A) Beckosol solutions and solids and pentacite and beckacite resins.— 
T.D. 51767—R, as amended, in particular by T.D. 55765—A, covering, 
among other things, the foregoing articles manufactured under section 
1313(b) by Reichhold Chemicals, Inc., White Plains, N.Y., at its 
various factories, with the use of pentaerythritol, further amended to 
cover the said articles manufactured under section 1313(b) by the 
company at its Ferndale, Mich.; Tuscaloosa, Ala.; Columbia, Miss.; 
Sewickley, Pa.; Pensacola, Fla.; Minette, Ala.; and Oakdale, La., 
factories, with the use of pentaerythritol. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., December 26,.1978. 

(B) Bromoxyn il octanoate, buctril (R), and bronate(R).—Manu- 
factured under section 1313(a): by Rhodia Inc., Monmouth Junction, 
N.J., at its Portland, Oreg., factory with the use ofjimported p-cyano 
phenyl acetate and drawback 2-methyl-4-chloro-phenoxy acetic acid 
ester, respectively. 

Rate issued by Regional Commissioner of Customs, New York, 
N.Y., October 11, 1978. 

(C) Cigarettes, blended strips, cut filler, expanded (puffed) tobacco, 
reconstituted leaf tobacco, blended leaf tobacco-homogenized tobacco sheet, 
and oriental (turkish) tobacco. 
by Philip Morris Inc., New York, N.Y., at its Richmond, Va., and 
Louisville, Ky., factories, with the use of imported unstemmed oriental 
(turkish) tobacco, oriental (turkish) scrap tobacco, burley stemmed 
tobacco, and flue-cured stemmed tobacco. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., December 13, 1978. 

Revokes: T.D. 50193-B, as amended by T.D.s 50412-K, 50583-A, 
51474-B, 51550-B, 53208-B, 53923-B, 55003-C, 55972-D, 75-245-C, 
and 75-297-C. 

(D) Cranes, truck mounted.—T.D. 77-146-R covering Pettibone 
multikrane (various models) manufactured under section 1313(a) by 
Pettibone Corp., Rome, N.Y., with the use of imported diesel engines 
amended to cover truck mounted cranes manufactured under section 
1313(a) by National Iron Co., Division of Pettibone Corp., with the 
use of imported transit chassis, engines, axles, and other parts, .at: its 
Duluth, Minn., factory. 

Amendment issued by the Regional Cotiasieaiiaiar of Customs, 
New York, N.Y., December 13, 1978. 

(E) Drilling rigs, hydraulic; air compressors.—T.D. 74-95-H, as 
amended, covering road: graders, cranes, road rollers, and parts 
thereof, cunnvulactined under section 1313(b) by Galion Manufacturing 
Division, Dresser Industries Inc:, Galion, Ohio, at its Galion and 
Bucyrus, Ohio, factories, with the use of hot-rolled steel plate, and 
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diesel engines, further amended to cover hydraulic drilling ‘rigs and 
air compressors manufactured under section 1313(a) by Le Roi 
Division of Dresser Industries Inc., with the use of imported diesel 
and gasoline engines at its Sidney, Ohio, factory. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., November 30, 1978. 

(F) 4-(6-Fluoro-2 methyl indine-3 ylmethyl) phenylmethyl sulphide.— 
T.D. 54109-C, as amended, covering among other things, 3-chloro-4- 
(p-chlorophenoxy) aniline, manufactured under section 1313 (a) and 
(b) by Merck & Co., Inc., Rahway, N.J., with the use of parachloro- 
phenol among other things, further amended to cover 4-(6-fiuoro-2 
methyl indine-3 ylmethyl phenylmethyl sulphide) otherwise stated as 
5 fluoro-2-methyl 1 (P methylthiobeuzyl) colloquial name “IN-4’’, 
manufactured under section 1313(a) by the said company with the 
use of imported fluorobenzene at its Danville, Pa., factory. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., May 7, 1979. 

(G) Mono-butyl-para cresol—T.D. 69-111-L, covering monobutyl- 
para cresol manufactured under section 1313(a) by Productol Chemical 
Co., Los Angeles, Calif., at its Santa Fe Springs, Calif., factory, with 
the use of para cresol, amended to cover the foregoing articles manufac- 
tured by Ferro Corp., Santa Fe Springs, Calif., successor. 

Amendment issued by the Regional Commissioner of Customs, Los 
Angeles, Calif., April 5, 1979. 

(H) Piece goods, cut—Manufactured under section 1313(a) by Ideal 
Finishing Inc., Fairview, N.J. with the use:of imported dyed piece 
goods. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., January 15, 1979. 

(I) Piece goods, dyed—Manufactured under section 1313(a) by 
United Veil Dyeing and Finishing Co., Wayne, N.J., with the use 
of imported greige piece goods. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., January 15, 1979. 

(J) Tobacco, stemmed; product scrap; stems; stem scrap.—Manu- 
factured under section 1313(a) by Tobacco Processors, Inc., Wilson, 
N.C., with the use of imported leaf, leaves, and scrap tobacco. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., October 11, 1978. 

Revokes: T.D. 76-114-Y. 

(K) Tobacco, stemmed; product scrap; stems; stem scrap—Manu- 
factured under section 1313(a) by J. P. Taylor Co., Inc., Henderson, 
N.C., with the use of imported leaf, leaves, and scrap tobacco. 
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Rate issues by the Regional Commissioner of Customs, New York; 
N.Y., October 16, 1978. 


Revokes: T.D. 76-114-X. 

(L) Tobacco, stem; product scrap; stems; stem scrap.—Manufactured 
under section 1313(a) by Southern Processors, Inc., Danville, Va.; 
with the use of imported leaf, leaves, and scrap tobacco. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., October 27, 1978. 

Revokes: T.D. 75-208-U. 

(M) Phenol, orthocresol, meta-para cresol, xylenol and their derivatives, 
among other things.—T.D. 69-246-J, as amended, covering the fore- 
going articles manufactured under section 1313(b) by Productol 
Chemical Co., Los Angeles, Calif., at its Santa Fe Springs, Calif., 
factory, with the use of crude cresylic acid, among other things, 
further amended to cover the foregoing articles manufactured by 
Ferro Corp., Santa Fe Springs, Calif., successor. 

Amendment issued by the Regional Commissioner of Customs, 
Los Angeles, Calif., April 5, 1979. 


(T.D. 79-245) 
TITLE 19—CUSTOMS DUTIES 


Cuapter 1—U.S. Customs Service, DEPARTMENT OF THE TREASURY 


PART 153—ANTIDUMPING 
Kraft Condenser Paper From Finland 


AGENCY: U.S. Treasury Department. 

ACTION: Finding of dumping. 

SUMMARY: This notice is to inform the public that separate 
investigations conducted under the Antidumping Act, 1921, as 
amended, by the U.S. Treasury Department and the U.S. Inter- 
national Trade Commission, respectively, have resulted in determina- 
tions that kraft condenser paper from Finland is being sold at less 
than fair value and that these sales are injuring an industry in the 
United States. On this basis, all unappraised entries of this mer- 
chandise will be liable for the possible assessment of special dumping 
duties. 

EFFECTIVE DATE: (September 21, 1979.) 


FOR FURTHER INFORMATION CONTACT: Holly Kuga, Duty 
Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; telephone 202-566-5492. 
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SUPPLEMENTARY INFORMATION: Section 201(a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)) (referred to in 
this notice as the act), gives the Secretary of the Treasury responsi- 
bility for determining whether imported merchandise is being sold 
at less than fair value. Pursuant to this authority, the Secretary has 
determined that kraft condenser paper from Finland is being sold at 
less than fair value within the meaning of section 201(a) of the act 
(19 U.S.C. 160(a)). (Published in the Federal Register of June 4, 1979 
(44 F.R. 32063).) 

Section 201(a) of the act (19 U.S.C. 160(a)) gives the U.S. Inter- 
national Trade Commission responsibility for determining whether, 
by reason of such sales at less than fair value, a domestic industry is 
being or is likely to be injured. The Commission has determined, and 
on August 30, 1979, it notified the Secretary of the Treasury, that an 
industry in the United States is being injured by reason of the im- 
portation of kraft condenser paper from Finland that is being sold at 
less than fair value within the meaning of the act. Notice of this de- 
termination was published in the Federal Register of September 6, 
1979 (44 F.R. 52046). 

On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with 
respect to kraft condenser paper from Finland. 

For purposes of this notice, the term “kraft condenser paper’? means 
capacitor tissue or condenser paper containing 80 percent or more by 
weight of chemical sulphate or soda wood pulp based on total fiber 
content. 

Accordingly, section 153.46 of the Customs Regulations (19 CFR 
153.46) is being amended by adding the following to the list of findings 
of dumping currently in effect: 


Merchandise Country Treasury 
decision 


Kraft condenser paper 


(Sec. 201, 407, 42 Stat. 11, as amended, 18 (19 U.S.C. 160, 173).) 
September 14, 1979. 


Davip R. BRENNAN, 
Acting General Counsel of the Treasury. 


[Published in the Federal Register Sept. 21, 1979 (44 F.R. 54696)} 
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(T.D. 79-246) 
Bonds 


Approval and discontinuance of bonds on Customs form 7587 for the control of 


instruments of international traffic of a kind specified in section 10.41la of the 
Customs Regulations 


Bonds on Customs form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Cus- 
toms Regulations have been approved or discontinued as shown below. 
The symbol ‘‘D” indicates that the bond previously outstanding has 
been discontinued on the month, day, and year represented by the 
figures which follow. “PB” refers to a previous bond, dated as repre- 
sented by the figures in parentheses immediately following which has 
been discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in a 
footnote at the end of the list. 

Dated: September 17, 1979. 


Date of Date of Filed with district 
Name of principal and surety bond approval director/area 


director/amount 


Atlas Yarns Co., Inc., 53 E. 34th St., Paterson, NJ; | July 31,1979 | Aug. 1,1979 | New York Sea- 
Washington International Insurance Co, port; 
$10,000 


Boyd Weir & Sewell, Inc., 17 Battery Place North, July 27,1976 | New York Sea- 
New York, NY; Federal Insurance Co. port; 


D 8/21/79 $10,000 


Biehl & Co., Inc., World Trade Bldg., Houston, TX; . 12,1977 | Apr. 26,1977 | Houston, TX; 


Trinity Universal Insurance Co. $10,000 
J. C. Brock Corp., 95 Kentucky St., Buffalo, NY; 15,1979 | Aug. 24,1979 | Buffalo, NY; 

Liberty Mutual Insurance Co. $10,000 
(PB 8/16/78) D 8/24/79 


Calabrian International Corp., 26 Broadway, New . 14,1979 | Aug. 15, 1979 


New York Sea- 
York, NY; Investors Insurance Co. of America 


port; 
$10,000 


Canadian Pacific Steamships, Ltd., London, Eng- . 21,1979 | July 10,1979 | St. Albans, VT; 
land; Aetna Ins. Co. $10,000 


(PB 4/21/67) D 7/10/792 


Cosmopolitan Shipping Co., Inc., 1 World Trade . 11,1972 | Aug. 11,1972 | New York Sea- 
Center, New York, NY; Peerless Ins. Co. port; 


D 8/15/79 $10,000 


Costa Line (P.R.) Inc., Pier #3, San Juan, PR; 13,1979 | June 13,1979 | San Juan, PR; 
Puerto Rican-American Insurance Co. $10,000 
(PB 9/7/77) D 4/26/79 


The East Asiatic Co., Inc., 650 California St., San Apr: 4,1967 
Francisco, CA; Federal Insurance Co. 
D 6/29/79 


San Francisco, 
CA; 
$10,000 





CUSTOMS 


Name of principal and surety 


The East Asiatic Co., Inc., and Any Entities for 
which may act as agents; 650 California St., San 
Francisco, CA; Old Republic Ins. Co. 


East Coast Agencies, Inc. (A FL Corp.) 820 N.W. 
2nd Ave., Miami, FL; St. Paul Fire & Marine Ins. 
Co. 

D 8/1/79 


Eller and Company, Inc. (A FL Corp.) 701 S.E. 24th 
St., Fort Lauderdale, FL; Fidelity and Deposit Co. 
of MD 


(PB 6/24/77) D 6/8/79 


Harper Shipping Co., 545 Sansome St., San Fran- 
cisco, CA; Old Republic Ins. Co. 


Integrated Container Service Inc., 522 Fifth Ave., 
New York, NY; American Motorists Ins. Co. 
D 9/16/79 


NYCO, A Div. of Processed Minerals Inc., 1 North 
Main, Suite 310, P.O. Box 459, Hutchinson, KA; 
Federal Insurance Co. 


National Ammonia Co., 1201 Chestnut St., Philadel- 
phia, PA; Washington International Ins. Co. 


Pacific Shipping Services, Inc., 433 California St., San 
Francisco, CA; St. Paul Fire & Marine Ins. Co. 


Riise Shipping Inc., 1027 Int’] Trade Mart Bldg., New 
Orleans, LA; St. Paul Fire & Marine Ins. Co. 


Roberts Steamship Agency, Inc., 500 ITM Bldg., 2 
Canal St., New Orleans, LA; Fidelity & Deposit Co. 
of MD 

D 8/28/79 


United Beverage Distributors, 105 Jackson St., Oak- 
land, CA; Peerless Ins. Co. 
D 6/25/79 


United Costa Corp., 301 S. Livingston Ave., Living- 
ston, NJ; Peerless Ins. Co. 
D 7/25/79 


United Tank Containers, Inc., 2 World Trade Center, 
New York, NY; Old Republic Ins. Co. 


1 Surety is United States Fidelity and Guaranty Co. 
2 Surety is Transamerica Ins. Co. 


Date of 
bond 


July 11,1979 


Apr. 2,1976 


May 21, 1979 


June 27,1979 


Sept. 16, 1977 


Aug. 7,1979 


June 7,1979 


June 25, 1979 


July 5, 1979 


Aug. 28, 1976 


Apr. 3,1975 


May 6,1974 


Aug. 3,1979 


Date of 
approval 


July 12,1979 


8, 1979 


23, 1979 


- 16, 1977 


. 15,1979 


22, 1979 


25, 1979 


- 11,1975 
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Filed with district 
director/area 
director/amount 


New York Sea- 
port; 
$10,000 


Miami, FL; 
$10,000 


Miami, FL; 
$10,000 


San Francisco, 
CA; 
$10,000 


New York 
Seaport; 
$10,000 


Ogdensburg, NY; 
$10,000 


Philadelphia, PA; 
$20,000 


San Francisco, 
CA; 
$10,000 


New Orleans, LA; 
$10,000 


New Orleans, LA 
$10,000 


San Francisco, 
CA; 
$10,000 


New York 
Seaport; 
$10,000 


New York 
Seaport; 
$10,000 


3 Principal is Eller & Co., Inc. (A FL Corp.) and its subsidiaries: Blue Star Shipping Corp., and 
St. Mary’s Stevedoring Corp. Surety is Peerless Ins, Co. 


BON-3-10 


301-543—79——2 


Donatp W. Lewis, 
Director, Office of Regulations and Rulings. 
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(T.D. 79-247) 
TITLE 19—CUSTOMS DUTIES 
CuaptEerR 1—U.S. Customs Service, DEPARTMENT OF THE TREASURY 
PART 153—ANTIDUMPING 
Kraft Condenser Paper From France 


AGENCY: US. Treasury Department. 

ACTION: Finding of dumping. 

SUMMARY: This notice is to inform the public that separate inves- 
tigations conducted under the Antidumping Act, 1921, as amended, 
by the U.S. Treasury Department and the U.S. International Trade 
Commission, respectively, have resulted in determinations that kraft 
condenser paper from France is being sold at less than fair value and 
that these sales are injuring an industry in the United States. On this 
basis, all unappraised entries of this merchandise will be liable for the 
possible assessment of special dumping duties. 

EFFECTIVE DATE: Sept. 21, 1979. 


FOR FURTHER INFORMATION CONTACT: David Mueller, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; telephone 202-566-5492. 
SUPPLEMENTARY INFORMATION: Section 201(a) of the Anti- 
dumping Act, 1921, as amended (19 U.S.C. 160(a)) (referred to in 
this notice as the “act”), gives the Secretary of the Treasury re- 
sponsibility for determining whether imported merchandise is being 
sold at less than fair value. Pursuant to this authority, the Secretary 
has determined that kraft condenser paper from France is being 
sold at less than fair value within the meaning of section 201(a) of 
the act (19 U.S.C. 160(a)). (Published in the Federal Register of 
June 4, 1979 (44 F.R. 32065).) 

Section 201(a) of the act (19 U.S.C. 160(a)) gives the U.S. Inter- 
national Trade Commission responsibility for determining whether, 
by reason of such sales at less than fair value, a domestic industry 
is being or is likely to be injured. The Commission has determined, 
and on August 30, 1979, it notified the Secretary of the Treasury, 
that an industry in the United States is being injured by reason of the 
importation of kraft condenser paper from France that is being sold 
at less than fair value within the meaning of the act. Notice of this 
determination was published in the Federal Register of September 6, 
1979 (44 F.R. 52046). 

On behalf of the Secretary of the Treasury, I hereby make public 
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these determinations, which constitute a finding of dumping with 
respect to kraft condenser paper from France. 

For purposes of this notice, the term “kraft condenser paper” 
means capacitor tissue or condenser paper containing 80 percent 
or more by weight of chemical sulphate or soda wood pulp based on 
total fiber content. 

Accordingly, section 153.46 of the Customs Regulations (19 CFR 
153.46) is being amended by adding the following to the list of findings 
of dumping currently in effect: 





Merchandise Country Treasury 
decision 


Kraft condenser paper 


(Sec. 201, 407, 42 Stat. 11, as amended, 18 (19 U.S.C. 160, 173).) 
Dated: September 14, 1979. 
Davin R. BRENNAN, 
Acting General Counsel of the Treasury. 


[Published in the Federal Register Sept. 21, 1979 (44 FR 54696)] 


(T.D. 79-248) 
(19 CFR part 141) 


Delay in Effective Date for Implementing Recently Amended Customs 
Regulations Relating to Statistical and Invoice Requirements 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Delay in effective date. 


SUMMARY: Public Law 95-410, the ‘(Customs Procedural Reform 
and Simplification Act of 1978,’’ made numerous changes in laws ad- 
ministered by the Customs Service relating to the entry of imported 
merchandise. A document amending the Customs Regulations to 
establish new procedures needed to reflect these changes was pub- 
lished as T.D. 79-221 in the Federal Register on August 9, 1979 (44 
F.R. 46794). 

That document advised that the effective date for implementation 
of the amendments was September 10, 1979. However, Customs has 
determined to delay implementation of two of the amended sections, 
relating to aggregating statistical information, from September 10 to 
January 1, 1980. 
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EFFECTIVE DATE FOR IMPLEMENTATION OF AMENDED 
SECTIONS: January 1, 1980. 


FOR FURTHER INFORMATION CONTACT: William Slyne, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-2957. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Public Law 95-410 (92 Stat. 888), the ‘“Customs Procedural Reform 
and Simplification Act of 1978,” approved October 3, 1978, made 
significant changes in the Customs laws relating to the entry of im- 
ported merchandise. A document amending the Customs Regulations 
to establish new procedures to reflect these changes was published as 
T.D. 79-221 in the Federal Register on August 9, 1979 (44 F.R. 46794). 

REQUEST FOR DELAY 

T.D. 79-221 provided that the effective date for implementation of 
the amendments was to be September 10, 1979. However, Customs 
has been requested to delay implementation of amended sections 
141.61 (e) (1) (a) and (f)(2), Customs Regulations (19 CFR 141.61 (e) (1) 
(i), (f)(2)), relating to aggregating statistical information, to afford 
eustomhouse brokers utilizing automated data processing equipment 
additional time to program their equipment. 

ACTION 

Because the need of automated customhouse brokers for additional 
time to implement the requirements of sections 141.61 (e)(1)(i) and 
(f) (2), as amended by T.D. 79-221, has been established to Customs 
satisfaction, the effective date for the implementation of these sections 
is delayed until January 1, 1980. 

DRAFTING INFORMATION 

The principal author of this document was Charles D. Ressin, 
Regulations and Research Division, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs offices 
participated in its development. 

Dated: September 18, 1979. 

WiuraMm T. Arcuey, 
Acting Commissioner of Customs. 


[Published in the Federal Register, Oct. ——, 1979 (44 F.R. ——)] 





Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BuLLETIN. 

Dated: September 19, 1979. 

Donatp W. Lewis, 
Director, 
Office of Regulations and fulings. 


(C.S.D. 79-320) 


Classification: ‘“‘Water Sled” Capable of Use With Outboard Motor 
or Oars; Assembled or Disassembled 


Date: December 12, 1978 
File: VES—12-02-R:CD:C 
103423 RB 


This ruling concerns the dutiability of certain “water sleds” im- 
ported into the United States. 

Issues —1. What is the customs duty on certain ‘‘water sleds” 
imported into the United States from Canada? 

2. Would there be any difference in duty if the ‘‘water sleds’? were 
imported into the United States in a disassembled fashion? 

Facts —You state that you are in the process of manufacturing 
“water sleds” which you have patented both in Canada and in the 
United States and anticipate the possible sale of these pleasure boats 
in the United States. 

By way of description, a brochure which you have submitted asserts 
that each “sled” is crafted of resin and fiberglass with a flotation 
chamber making it virtually unsinkable. Furthermore, side stabilizers 
and the keel give added stability to the craft as it is being towed 
through the water. Each craft comes complete with a steermg wheel, 
rudder, rubber safety rails, and a padded seat. 

Since your brochure contains a picture of a small boy holding an 
oar while seated in the boat, it appears that the craft is fairly capable 
of being rowed, although it is not apparent that oars are part of the 


il 
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regular equipment of each “sled”. Additionally, the craft “is so 
designed that in a few minutes you can add a small (3 hp) outboard 
motor and head for your favorite fishing spot.” In this regard, the 
boat is characterized by a transom stern (i.e., it is flat across the 
back) with a panel projecting therefrom to which an outboard motor 
might easily and effectively be affixed. Apparently, however, the 
outboard motor is not provided as a part of the usual equipment 
accompanying the ‘‘water sled” and would have to be purchased 
separately. Finally, on specially adapted skis, the “sled” may be 
towed behind a snowmobile for pleasure use in winter, an asset which 
lends added versatility to the craft. 

The standard dimensions of the craft are as follows: length, 6 feet, 
10 inches; width, 2 feet, 9 inches; depth, 1 foot, 2 inches; height, 
1 foot, 10 inches; weight (approximate) 65 pounds. 

Law and analysis —Pleasure boats are dutiable under item 696.05 
or 696.10, Tariff Schedules of the United States (TSUS), regardless 
of tonnage, whether motor, sail, or steam propelled and neither in use 
nor intended to be used in trade or commerce, if owned by a resident 
of the United States or brought into the United States for sale or 
charter to a resident thereof, whether or not such boats arrive under 
their own power, at the rate of 2 percent ad valorem when valued up to 
$15,000 each and 5 percent ad valorem when valued over $15,000 
each. In this context the criterion for classifying pleasure boats within 
the above-noted items of the tariff schedules is their suitability for 
being propelled by sail, steam, or motor and whether or not, after 
importation, they are chiefly so propelled is not necessarily 
determinative. 

Since the type of pleasure craft at issue has a transom stern with 
a panel projecting therefrom upon which a motor might be mounted 
and since your brochure explicitly asserts that the craft is designed for 
use with a motor, we are of the opinion that the craft is clearly suit- 
able for use with a motor and, thus, on this basis, it would be classi- 
fiable and dutiable under item 696.05, TSUS, at 2 percent ad valorem 
if valued up to $15,000. 

This tariff classification is not adversely affected by the fact that the 
craft can also be rowed. Nor is the above tariff classification adversely 
affected by the fact that the “sleds’’ would be imported without 
motors. 

Second, you inquire as to whether there would be any difference 
in duty if the “sleds” were imported into the United States in a dis- 
assembled fashion. 

The U.S. Customs Service has previously held that where the hull of 
a yacht or pleasure boat has reached the stage of construction where 
it is capable of being used for transportation on water, it is classified 
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under items 696.05-696.10, TSUS. Thus, if the ‘‘shell” of the “‘water 
sled” is capable of being used for transportation on water, it would be 
dutiable as a pleasure boat under item 696.05, if valued up to $15,000. 

Furthermore, in the event that the parts of the “water sleds” (i.e., 
shells, cables, etc.) are shipped in such a manner that completed pleas- 
ure boats could be assembled from a single shipment, as for example, 
if the shells and appurtenances were shipped on the same vessel, each 
shell and its appurtenances would be considered as an entirety for the 
purposes of valuation and, if valued up to $15,000, duty at the 2- 
percent rate under item 696.05, TSUS, would gain be applicable. 

However, if the shells are not capable of transportation on water and 
if the remaining appurtenances of the ‘‘sleds” are imported separately 
(i.e., covered by different bills of lading and shipped on different ves- 
sels), they, being, nevertheless, dedicated to the construction of 
pleasure boats, would be dutiable under the provision for parts of 
yachts and pleasure boats, in item 696.15, TSUS, at the rate of 6 per- 
cent ad valorem provided that the parts are not covered by a specific 
provision in the Tariff Schedules. General headnote 10(jj) provides 
that a provision for “parts” does not prevail over a specific provision. 

Holding—The ‘water sleds’ would each be dutiable under item 
696.05, TSUS, at 2 percent ad valorem, if valued up to $15,000. 
Furthermore, in the event that the parts of the ‘“‘water sleds” are 
shipped in such a manner that completed boats could be assembled 
from a single shipment, duty at the 2-percent rate under item 696.05 
would again be applicable. Parts for the water sleds would be classifi- 
able under item 696.15, TSUS, unless they are provided for under a 
specific provision in the Tariff Schedules. 


(C.S.D. 79-321) 


Carrier Control: Whether a Foreign-Flag Pipelaying Vessel May Load 
and Transport Pipe Between Points Embraced Within the Coast- 
wise Laws 

Date: December 12, 1978 
File: VES-3-16-R:CD:C 
103668 MKT 


This ruling concerns the use of foreign-flag vessels in pipelaying 
operations. 


Issue-—Whether a foreign-flag vessel may load and transport pipe 
which is to be laid by the vessel between points embraced within the 
coastwise laws. 

Facts.—It is proposed that a foreign-registered vessel will load pipe 
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in the United States and transport it to points within territorial waters; 
where the pipe will be laid. 

Law and analysis.—Foreign-flag vessels may not engage in the coast- 
wise trade of the United States (46 U.S.C. 289, 883). Generally 
speaking, coastwise trade involves the transportation of passengers 
or merchandise between points in the United States embraced within 
the coastwise laws, including points within a harbor (19 CFR 4.80). 
All points within the territorial waters surrounding the continental 
United States and nearly all the territories and possessions thereof 
are embraced within those laws. 

Title 46, United States Code, section 883, prohibits (with certain 
exceptions not relevant in this matter) the transportation of mer- 
chandise between points in the United States in a foreign-flag vessel, 
a foreign-built vessel or a vessel which at one time has been under 
foreign flag or ownership. However, not every movement between 
points in the United States is deemed to be a transportation within 
the meaning of the coastwise laws. 

The Customs Service has held that the sole use of a vessel in laying 
pipe is not considered a use in the coastwise trade of the United 
States, even when the pipe is laid between two points in the United 
States embraced within the coastwise laws. The fact that the pipe 
is not landed as cargo but is only paid out in the course of the laying 
operation makes such operation permissible. Further, since the use of a 
vessel in pipelaying is not a use in the coastwise trade, a foreign-flag 
vessel may carry pipe which it is to lay between such points. However, 
the transportation of pipe by any vessel other than a pipelaying 
vessel to a pipelaying location at a point within U.S. territorial waters 
would be considered coastwise trade and would therefore have to be 
accomplished by a vessel meeting the statutory requirements entitling 
it to engage in such trade. 

Legitimate equipment and stores of the barge for its use, including 
pipe laden on board to be paid out in the course of operations, are not 
considered merchandise within the purview of section 883. However, 
articles transported on the barge between points embraced within the 
coastwise laws which are not legitimate stores and equipment of the 
barge are subject to section 883. 

Section 289 of title 46 prohibits the transportation of passengers 
between points in the United States on a foreign vessel. Crewmembers, 
including technicians necessary to assist in the vessel’s pipelaying 
operation, are not considered passengers under section 289, nor are 
construction company personnel and employees of the various subcon- 
tractors who are on the barge in connection with its business. However, 
persons transported on the barge between points embraced within the 
coastwise laws who are not connected with the operation, navigation, 
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ownership, or business of the barge are considered passengers within 
the meaning of section 289 (19 CFR 4.50(b)). 

The movement of a foreign pipelaying barge between ports of the 
United States is subject to statutory and administrative regulations 
regarding report of arrival, entry, and clearance pursuant to sections 
1433, 1435 of title 19, section 91 of title 46 of the United States Code; 
and sections 4.60, 4.81 (a), (e), 4.82-4.90 of title 19 of the Code of 
Federal Regulations. Under 4.81(e) a permit to proceed is required 
when a foreign-flag vessel is proceeding between points embraced 
within the coastwise laws, including any point within the limits of a 
part of the United States and any point within the territorial waters 
where the vessel has come to rest. 

In view of the nature of the pipelaying operation, it is impracticable 
to require detailed compliance with the statutory requirements con- 
cerning entry, clearance, and getting and delivering permits to proceed 
when the pipelaying barge proceeds from a port of the United States 
to a pipelaying location in territorial waters. Therefore, it is sufficient 
if a vessel subject to the permit to proceed requirements obtains a 
permit to proceed from a port of the United States to either the same 
port or another port of the United States to which the vessel will 
return, via the specified locations in territorial waters and deliver the 
permit upon its return. 

Holding.—The use of a foreign vessel to lay pipe between points 
embraced within the coastwise laws of the United States is not pro- 
hibited by title 46, United States Code, section 883. Furthermore, the 
foreign pipelaying vessel may load and transport pipe to the place 
where it will commence laying the pipe. However, if after loading 
the pipe at a place in the United States the foreign vessel unloads the 
pipe at a second place in the United States, rather than merely pro- 
ceeding to lay the pipe between domestic places, the vessel will be 
considered to have transported merchandise in the coastwise trade in 
violation of section 883. 


(C.S.D. 79-322) 


Entry: Broker’s Liability Under General Term Bond Covering 
Merchandise Released Under Immediate Delivery Procedure 


Date: December 12, 1978 
File: CON-9-R:CD:D 
209430 L 


Issue-—A motorcycle is imported, but not entered. Subsequent to 
_ release under immediate delivery procedures and commercial use of the 
301-5483—79 3 
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motorcycle it was returned to Customs custody and exported. Does 
exportation satisfy the obligations incurred under the general term 
bond? Further, does release of the motorcycle under special permit for 
immediate delivery (ID) prior to entry against a claim for temporary 
importation free of duty under bond (TIB) obligate the Customs 
Service to accept the claim? 

Facts——On February 10, 1978, a customhouse broker presented an 
ID package to a customs inspector for release of a motorcycle under 
item 864.30, Tariff Schedules of the United States (TSUS). The 
motorcycle was released and on February 24, 1978, an entry package 
for TIB entry under item 864.30, TSUS, was presented. The entry was 
rejected with a request for specific information as to actual use. It was 
determined that the motorcycle was imported with the intention of 
taking orders for the tires at a motor show and that the motorcycle 
was for use only as a display to enhance the sales appeal of the tires. 
The broker changed the classification to item 864.20, TSUS, and at- 
tempted four more times to have the entry under TIB accepted by the 
Customs Service. Upon further review, the import specialist deter- 
mined that the motorcycle was not eligible for entry under TIB since 
only the tires were imported for taking orders and requested that the 
motorcycle be entered for consumption under item 692.50, TSUS. 

At the conclusion of the motor show, the motorcycle and tires were 
returned to Customs custody and exported under Customs super- 
vision. The Customs Service has not accepted an entry for the motor- 
cycle and we are advised that the district director has notified the 
broker of a claim for liquidated damages for failure to timely file 
an entry. 

Law and analysis —The facts indicate that claim for admission 
under TIB was initially made under item 864.30, TSUS, and sub- 
sequently changed to item 864.20, TSUS, upon the advice of the 
import specialist. Item 864.30, TSUS, covers articles intended solely 
for testing, experimental, or review purposes * * * and similar articles 
for use in connection with experiments or for study. Item 864.20, 
TSUS, covers samples solely for use in taking orders. Entry cannot 
be allowed under either of these item numbers as the motorcycle with 
tires was not imported for testing, experimental, or review purposes 
or in connection with experiments or for study, nor was the motorcycle 
with tires imported as a sample for taking orders since only the tires 
and not the entire article was intended as a sample for taking orders. 

Special permits for delivery are authorized by 19 U.S.C. 1448(b) 
and part 142, Customs Regulations (19 CFR 142). Merchandise re- 
leased under a special permit for immediate delivery, with certain 
exceptions not applicable here, must be entered within 10 days after 
the day on which the merchandise is first released under a special 
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permit. The specific obligation incurred by the broker under the 
general term bond in this case was to guarantee the Government that 
proper entry, with payment of estimated duties, would be timely 
made on merchandise released prior to entry. It is clear that proper 
entry was not timely made, and that the bond was breached. Expor- 
tation of the merchandise, which was released from Customs custody 
under a special permit but never entered, is irrelevant. 

The granting of a special permit for immediate delivery does not 
obligate the Customs Service to accept any entry that may be sub- 
sequently submitted. It is unfortunate that the broker was advised 
to submit an entry under item 864.20, TSUS, when entry under item 
864.30, TSUS, was rejected, but Customs officials are not required to 
advise importers as to the nature and extent of their rights. Wilmington 
Shipping Company v. United States, 54 Cust. Ct. 642, A.R.D. 174, 
affirmed 52 CCPA 89, C.A.D. 864. It is also clear from the facts that 
after rejection of the entry under item 864.20, TSUS, and further re- 
view of the circumstances of the importation, the broker was requested 
to enter the motorcyle and tires for consumption under item 692.50, 
TSUS. This decision was affirmed by the Director, Carriers, Draw- 
back and Bonds Division, in his July 17, 1978 response (CON-9- 
R:CD:D 209174) to an internal advice inquiry from the district di- 
rector of Customs in Baltimore. 

Holding.—Exportation of merchandise released from Customs 
custody under ID procedures but not timely entered does not satisfy 
the obligations incurred under the general term bond. Intent to enter 
the merchandise released under ID procedures under TIB does not 
obligate the Customs Service to accept entry under TIB if the mer- 
chandise does not qualify for TIB privileges. 


(C.S.D. 79-323) 


Bonded Carriers: Whether a State-Licensed Carrier May Be Desig- 
nated as a Carrier of Bonded Merchandise Under 19 U.S.C. 1551 


Date: December 13, 1978 
File: BON-1-R:CD:D 
209751 B 


Issue.—May a carrier, not licensed by the Interstate Commerce 
} issl ; re as a arrier, freigh 
Commission or any other Federal agency as a common carrier, freight 
forwarder, or contract carrier, and not the proprietor or operator of a 
Customs-bonded warehouse, be designated a carrier of bonded mer- 
chandise under 19 U.S.C. 1551? er 

Facts ——A Texas corporation, holding a valid permit from the Rail- 
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road Commission of Texas, operates a fleet of trucks which carry 
agricultural produce from entry ports in Texas to ports of exporta- 
tion. The corporation has been refused designation as a bonded carrier 
under 19 U.S.C. 1551. There is no evidence that the carrier is the 
operator of a bonded Customs warehouse. 

Law and analysis—1. Section 1551, title 19, United States Code, 
provides: 

Designation as carrier of bonded merchandise. Under such 
regulations and subject to such terms and conditions as the 
Secretary of the Treasury shall prescribe— 

(1) any common carrier of merchandise owning or operat- 
ing a railroad, steamship, or other transportation line or 
oo for the transportation of merchandise in the United 

ates 

(2) any contract carrier authorized to operate as such by 
any agency of the United States, and 

(3) any freight forwarder authorized to operate as such by 
any agency of the United States, 

upon application, may, in the discretion of the Secretary, be 
designated as a carrier of bonded merchandise for the final release 
of which from customs custody a permit has not been issued. 
A private carrier, upon application, may, in the discretion of the 
Secretary, be designated under the preceding sentence as a 
carrier of bonded merchandise, subject to such regulations, and, 
in the case of each applicant, to such special terms and conditions 
as the Secretary may prescribe to safeguard the revenues of the 
United States with respect to the transportation of bonded 
merchandise by such applicant. 

In regard to the corporation’s certification as a motor carrier under 
Texas law, relative to the carriers referred to in subsections 1, 2, and 3 
of 19 U.S.C. 1551, the legislative history of this law clearly indicates 
a desire to minimize risk to Government revenue by limiting the 
privilege to those who are authorized to act in the capacity of handlers 
of merchandise by a Federal agency and also by regulations of the 
Secretary of the Treasury. (See S. Rept. 2108, 87th Cong. (1962)). 
When Congress amended section 551 to permit freight forwarders 
other than those under the jurisdiction of the Interstate Commerce 
Commission, it is clear that Congress intended those freight forwarders 
to be under the jurisdiction of not only the Treasury Department, 
but also controlled by another Federal agency. (See S. Rept. 1590, 
87th Cong. (1962)). Congress limited the authority of the Secretary 
of the Treasury to designate as bonded contract carriers only those 
carriers that were already authorized to act as a contract carrier by 
another Federal agency. 

Further, the “regulations” and “special terms” concerning private 
carriers referred to in the statute which have been prescribed by the 
Customs Regulations, as follows: 





CUSTOMS 19 


112.11(a) Carriers which may be authorized * * * (4) Private 
carriers, if: (i) The private carrier is the proprietor of a Customs- 
bonded warehouse; (ii) the merchandise to be transported is his 
property, having been imported by him * * *; and (iii) the mer- 
chandise is to be transported from the port of importation or 
se of entry for warehouse to the private carrier’s Customs- 

onded warehouse for physical deposit, or from the private 
carrier’s Customs-bonded warehouse to another Customs-bonded 
warehouse for physical deposit, or, if for exportation, from a 
Customs-bonded warehouse of which the private carrier is the pro- 
prietor to a Customs-bonded warehouse at the port of exportation. 

It is clear from the statute that the Secretary has the authority to 
set the guidelines which will determine whether a private carrier is 
eligible for designation to transport bonded merchandise. Those car- 
riers, other than private, which are enumerated in the law (19 U.S.C. 
1551) are described specifically in chapters 1, 8, and 13 of the Inter- 
state Commerce Act. The Congress, in amending the statute to pro- 
vide for private carrier designation (Public Law 90-240, ch. 3, 1968), 
delegated the Secretary the power to provide guidelines through regu- 
lations which define the type of private carrier eligible for designation. 
To allow any private carrier who maintains a large fleet of trucks to 
be designated a bonded carrier without further restriction, while other 
carriers enumerated in the law must fall within their respective defini- 
tions set out in the Interstate Commerce Act, would be contra the 
obvious intent of the Congress. It is for this reason private carriers 
are required to meet certain conditions set out in the Customs Regu- 
lations before they may apply for bonded carrier status. The applicant 
corporation is not the “proprietor of a Customs-bonded warehouse,” 
and even were the applicant such a proprietor, the imported agricul- 
tural products which the applicant wishes to transport would not be 
destined for a Customs-bonded warehouse for exportation, but would 
be transported directly to ports of export. That is, the type of move- 
ment which a private bonded carrier is allowed is restricted by sec- 
tion 112.11(a)(4), Customs Regulations. 

Under the provisions of section 18.1(a)(1) Customs regulations 
(19 CFR 18.1(a)(1)), merchandise to be transported from one port to 
another in the United States in bond shall be delivered to a common 
carrier, contract carrier, freight forwarder, or private carrier bonded 
for that purpose. Pursuant to section 18.1(a)(1) of the regulations, 
the actual transportation or movement must normally be made under 
the bond of a common carrier, contract carrier, or freight forwarder. 
Even if the applicant could be designated a private bonded carrier, 
the movement which he contemplates could not be made under his 
own bond as that movement would be restricted by section 112.11 


(a)(4) of the regulations. However, if a bonded carrier, contract 
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carrier, or freight forwarder files the entry under the carrier’s bond 
and permits the applicant to operate under the carrier’s bond, the 
movement or transportation contemplated could be accomplished 
in this manner. In these instances, the common carrier, contract 
carrier, or freight forwarder would be liable for any shortages or 
misdelivery of the merchandise under the carrier’s bond, in accordance 
with section 18.8(a) of the regulations. 

Holding—Unless the applicant corporation is licensed by the 
ICC or other Federal agency, or meets the criteria for designation 
as a private bonded carrier, the corporation must operate under section 
18.1(a)(1) of the regulations. 


(C.S.D. 79-324) 
Warehouse: Reduction in Size 


Date: December 19, 1978 
File: WAR-4-02-R:CD:D L 
209690 


Issue-—May the proprietor of a class 6, U.S. Customs-bonded ware- 
house reduce the size of the warehouse? 

Facis.—(Company name) requests permission to reduce the size of 
their class 6, Customs-bonded warehouse located in the sub-basement 
below bottling premises building “A” at DSP-OHIO-1. The ware- 
house is covered by their bond dated April 25, 1974, in the sum of 
$25,000, approved by Service headquarters on September 17, 1974. 

It is proposed to place the south end of the Customs-bonded ware- 
house, an area measuring 20 feet, 1 inch wide by 36 feet, 4 inches deep, 
on DSP in-bond premises and to designate it “export storage facility.” 
The export storage facility will not be a Customs-bonded warehouse. 

The class 6, Customs-bonded warehouse and the DSP export 
storage facility will be separated by 9-gage wire with 2-inch mesh from 
floor to ceiling. The two premises will have separate outside openings. 

The district director of Customs, Cleveland, Ohio, concurs in the 
recommendation of the port director, Cincinnati, Ohio, that the appli- 
cation be approved and no change in the penalty sum of the bond is 
requested. 


Law and analysis.—Sections 19.3 (a) and (b), Customs Regulations 
(19 CFR 19.3 (a) and (b)), provide for alterations in bonded ware- 
houses and the temporary suspension of the use of all or part of a 
bonded warehouse. Section 19.3(a), Customs Regulations, further 
provides that alterations in class 6 bonded warehouses which consti- 
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tute a material change in the premises require approval by headquar- 
ters, U.S. Customs Service. 

We are aware of no fixed and definite legal meaning of the term 
“material change.’’ However, in the circumstances presented it is our 
view that the reduction in area (by approximately one-sixth, according 
to the blueprint of the warehouse on file) and the erection of a wire 
mesh partition constitute a material change as contemplated by section 
19.3(a), Customs Regulations. Headquarters, U.S. Customs Service, 
has no objection to the proposed reduction in area and erection of a 
wire mesh partition separating the class 6 Customs-bonded warehouse 
from the DSP export storage facility. 

Holding.—The request of (company name) to reduce the size of 
their class 6 Customs bonded warehouse located in the subbasement 
below bottling premises building ‘‘A’”’ at DSP-OHIO-1 and to erect 
a wire mesh partition conforming to Customs Regulations to separate 
the Customs-bonded warehouse from the export storage facility is 
granted. 


(C.S.D. 79-325) 


Prohibited and Restricted Importations: Country of Origin Marking; 
Mesh-Type Clear Plastic Produce Basket 


Date: Dec 19, 1978 
File: MAR-2-05-R:E:R 
709678 JB 


This ruling concerns the country of origin marking of small mesh- 
type plastic baskets used as containers for produce. 

Issue——Is molded origin marking on the lip of imported produce 
baskets of clear plastic sufficiently conspicuous to satisfy country of 
origin marking requirements? 

Facits—The mesh-type produce basket of clear plastic measures 
4 inches by 4 inches by 2} inches at the open end. The exterior basket 
lip measures one-quarter inch in width and one side is marked ‘‘Pro- 
duce of Mexico Easa” in one-eighth-inch lettering. 

Law and analysis ——A method of marking at any location insuring 
that the country of origin will appear conspicuously on an article is 
acceptable (19 CFR 134.44(a)). Further, the ultimate purchaser in the 
United States must be able to find the marking easily and read it 
without strain (19 CFR 134.41(b)). 

The molded origin marking ‘‘Produce of Mexico Easa” or “Mexico” 
in one-eighth-inch lettering on one exterior lip surface of the plastic 
produce basket satisfies the above regulatory requirements. 
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Holding. —Country of origin marking in lettering of one-eighth-inch 
located on one exterior lip surface of small mesh-type plastic produce 
baskets is sufficiently conspicuous to satisfy the requirements of the 
marking statute, 19 U.S.C. 1304. 


(C.S.D. 79-326) 
Classification: Floor Tiles 
Date: December 19, 1978 


File: CLA-2:R:CV:MA 
057527 SST 


This is in response to your letter of October 31, 1978, in which you 
requested the tariff classification for a marble tile imported presumably 
from a nation entitled to the column 1 duty rates. A sample tile was 
submitted with your letter. 

The sample tile measures 12 inches by 12 inches and is three-eights 
of an inch in thickness. It is composed of 88 percent crushed marble 
and 12 percent polyester resin binding. 

Even though marble comprises 88 percent of the makeup of the 
tile, the tile is considered a plastic product by virtue of headnote 2, 
schedule 4, part 4, subpart A which provides as follows: 


the term “synthetic plastics materials” in this subpart embraces 
products formed by the condensation, polymerization, or copoly- 
merization of organic chemicals and to which an antioxidant, 
color, dispersing agent, emulsifier, extender, filler pesticide, plas- 
ticizer or stabilizer may have been added. These products contain 
as an essential ingredient an organic substance of high molecular 
weight; are capable, at some stage during processing into finished 
articles, of being molded or shaped by flow and are solid in the 
finished article. The term includes, but is not limited to, such 
products derived from esters of acrylic or methacrylic acid; vinyl 
acetate, vinyl chloride resins, polyvinyl alcohol, acetals, butyral, 
formal resins, polyvinyl ether and ester resins, and polyvinylidene 
chloride resins; urea and amimo resins; polyethylene, polypro- 
pylene, and other polyalkene resins; siloxanes, silicones, and other 
organo-silicon resins; alkyd, acrylonitrile, allyl, and formaldehyde 
resins; and cellulosic plastics materials. These synthetic plastics 
materials may be in solid, semi-solid, or liquid condition such as 
flakes, powders, pellets, granules, solutions, emulsions, and other 
basic forms not further processed. 


Headnote 1(b)(i) of schedules 7 provides that the term “plastics” 
refers to—(i) synthetic plastics materials as defined in parts 1C and 
4A of schedule 4. 

In the absence of evidence showing chief use of this merchandise 
other than as a floor covering, we would classify the tiles under the 
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provision for other floor coverings in item 728.25, TSUS, with duty 
at the rate of 8.5 percent ad valorem. 

Articles which are classifiable under item 728.25, TSUS, are eligible 
for entry free of duty under the generalized system of preferences 
(GSP) provided that the requirements for such entry outlined in 
general headnote 3(c), TSUS, copy enclosed, are satisfied. 


(C.S.D. 79-327) 


Valuation: Merchandise From an Insular Possession Containing 
Foreign Material 


Date: December 20, 1978 
File: R:CV:V RP 
541864 


District Director or Customs, 
San Francisco, Calif. 


Dear Stir: In your memorandum of August 11, 1978, you refer to 
Internal Advice No. 76/76, regarding the application of general 
headnote 3(a), Tariff Schedules of the United States (TSUS), to 
certain garments made in Guam containing Taiwanese materials. 
Our initial response to your memorandum (file No. 055213, dated 
September 21, 1978), indicated our understanding that the Taiwan 
cost for material was $1 per unit higher than that shown on the 
Customs documents. Upon further consideration, we conclude that 
this understanding was in error. 

The merchandise in question, certain women’s body suits, was 
entered at San Francisco and Los Angeles, and was claimed to be free 
of duty on the basis that it did not contain foreign materials to the 
value of more than 50 percent of its total appraised value. A Customs 
investigation of the transactions was undertaken, which revealed that 
a $1 per unit cost increase had occurred, and that this amount had been 
tendered by the U.S. importer to the Guamanian manufacturer. It is 
the position of your office that the cost increase was incurred in 
Taiwan, thereby rendering the goods ineligible for duty-free treat- 
ment by raising the foreign materials content percentage over the 50- 
percent limitation. It is acknowledged that the merchandise would 
qualify for duty-free treatment if the cost increase was not attributed 
to Taiwan. Although conflicting evidence was presented concerning 
the origin of the price increase, the investigation did not disclose that 
the $1 increase was either paid to or received by the Taiwanese 
manufacturer. 

In determining the percentage of foreign materials contained in a 

801-5483—79-—4 
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product or manufacture of an insular possession, section 7.8(d) of the 
Customs Regulations provides: 


* * * 9 comparison shall be made between the actual purchase 
price of foreign materials (excluding any material which at the 
time such article is entered, or withdrawn from warehouse, for 
consumption in the United States, may be imported into the 
United States from a foreign country, other than Cuba or the 
Philippine Republic, free of duty), plus the cost of transportation 
to such insular possession (but excluding duties and taxes, if any, 
assessed by the insular possession and any charges which may 
accrue after landing), and the final appraised value in the United 
States determined in accordance with section 402, Tariff Act of 
1930, as amended, of the article brought into the United States. 
[Italic added.] 

It should be noted that the above regulation speaks in terms of 
“actual purchase price” rather than value, and that the words “actual 
purchase price” refer to the price paid by the party importing the goods 
to the insular possession to the foreign seller of the goods. In addition, 
section 7.8(d) has been held a valid regulation which directs Customs 
officials concerning the manner in which the foreign materials content 
is to be ascertained under general headnote 3(a), TSUS. See, Delaware 
Watch Co., Inc. v. United States, 64 Cust. Ct. 659 (R.D. 11698). 

In light of the above, since we have no evidence that the $1 increase 
in the instant case was part of the actual purchase price paid to the 
Taiwanese manufacturer (which places the foreign material content 


below the 50-percent limitation), the merchandise is entitled to duty- 
free treatment under general headnote 3(a), TSUS. 


(C.S.D. 79-328) 


Generalized System of Preferences: Table Tennis Set With Balls 
From Column 2 Rate Country 


Date: December 22, 1978 
File: R:CV:S JLV 
055524 


This ruling concerns Customs determination that certain table 
tennis equipment, packaged and imported in sets as defined in head- 
note 2(a), subpart D, part 5, schedule 7 of the Tariff Schedules of the 
United States (TSUS), is separated for duty purposes if a component 
part of the set requires a column 2 rate of duty. 


Issue.—Is table tennis equipment, imported in a set, classifiable 
under item 734.30, TSUS, and eligible for duty-free treatment under 
the generalized system of preferences [GSP] if the set consists of 
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components from a beneficiary developing country [BDC] and the 
People’s Republic of China? 

Facts——For purposes of export to the United States, table tennis 
equipment manufactured in a BDC would be combined in the BDC 
with table tennis balls manufactured in the People’s Republic of 
China. The equipment, packaged as a unit in immediate containers 
of a type used in retail stores, would consist of at least two but not 
more than four bats, one net with requisite clamps and supports, 
and not over six balls. 

Law and analysis.—Tariff item 734.30, TSUS, provides for table 
tennis equipment in sets. “In sets” is defined in headnote 2(a) of sub- 
part D, part 5, schedule 7, TSUS, as meaning “at least two but not 
more than four bats, one net with requisite clamps and supports, and 
not over six balls, packaged together as a unit in immediate containers 
of a type used in retail stores.” Articles classifiable under item 734.30 
are eligible for duty-free treatment under the GSP, except for such 
articles imported from Hong Kong. 

The legislative history of item 734.30, set out in the Tariff Classifica- 
tion Study of 1960, schedule 7, part 5, at pages 281-282, states, in part, 
the following: 

* * * Tn the present tariff act table tennis balls are dutiable 
at the rate of 20 percent ad valorem, table tennis bats at the rate 
of 10 percent ad valorem, and other equipment used in table 
tennis at the rate of 15 percent ad valorem. * * * With the crea- 
tion of this provision (item 734.30 for sets), Customs officials will 
no longer be required to break down sets of imported table tennis 
equipment for the assessment. of different rates of duty on the 
component parts. * * * 

The legislative history indicates that item 734.30 was established to 
facilitate Customs administration. There is no indication that the 
provision for table tennis sets would alter the Customs rules applicable 
to country of origin determinations for purposes of column 1 or column 
2 rates of duty. 

General headnote 3(e), TSUS, states in pertinent part: 

(e) Products of Communist countries—Notwithstanding any of 
the foregoing provisions of this headnote (general headnote 3, 
TSUS), the rates of duty shown in column numbered 2 shall apply 
to products, whether imported directly or indirectly, of * * * China 


(any part of which may be under Communist domination or 
control) * * * (italic ours). 


In this case, the table tennis balls are products of the People’s Re- 
public of China referred to in general headnote 3(e), TSUS, and are 
subject to the column 2 rate of duty unless substantially transformed 
into a new and different article of commerce. Packaging the balls with 
other equipment in a BDC does not substantially transform the com- 
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ponents into a new and different article. Each component retains its 
separate identity and use apart from the set. Therefore, the table 
tennis balls should be dutiable at the higher column 2 rate. 

We do not believe that the provision for sets in item 734.30, TSUS, 
was intended to alter or allow circumvention of the specific rule set 
forth in general headnote 3(e), TSUS, which denies duty preferences 
to products of certain countries. We are of the opinion that the set 
components which are manufactured in the BDC are classifiable under 
item 734.30, TSUS, and are dutiable at the column 1 rate of 8 percent 
ad valorem. The table tennis balls, which are products of the People’s 
Republic of China, are also classifiable under item 734.30, TSUS, 
but are dutiable at the column 2 rate of 30 percent ad valorem. 

The table tennis balls are not eligible for the GSP because they 
are products of the People’s Republic of China which is not a desig- 
nated BDC. The remainder, if products of a BDC other than Hong 
Kong, would be eligible for the GSP, provided those articles otherwise 
qualify under the applicable law and regulations. 

Holding—Table tennis equipment manufactured in a BDC and 
packaged in sets with table tennis balls manufactured in the People’s 
Republic of China is classifiable under item 734.30, TSUS, the balls 
are subject to the column 2 rate of duty, and the remaining equipment 
is subject to the column 1 rate of duty and may be eligible for duty- 
free treatment under the GSP. 


(C.S.D. 79-329) 
Classification: Handbags and Tote Bags 


Date: December 27, 1978 
File: CLA-2:R:CV:MA 
057320 SST 


In your letter of September 15, 1978, you requested information 
concerning the tariff status of handbags and tote bags. Specifically, 
you inquire as to what type of tote bags are classifiable under the 
provision for luggage and handbags. 

The following guidelines are used by Customs to distinguish between 
handbags and totes. These guidelines are intended to be used with 
flexibility, as an aid in determining the proper classification of the 
merchandise. They are not intended to be a definitive answer to every 
classification problem; rathcr, they suggest an approach for dealing 
with handbags and totes. 

The characteristics of a handbag are: 

(a) Traditional handbags: 
(1) Vary from small to large, the largest size is 14 inches in 
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height, 12 to 14 inches in width, with no larger gusset 
than 3 inches (tapered gussets are up to 5 inches at the 
bottom). Some gussets are larger with this type of bag. 

(2) pave one or more zippered wallet pockets for money and 

eys. 

(3) Are compartmented (from one to four compartments). 

(4) May or may not have outside pockets. 

(5) Have flaps, zippered, or self-closures for the entire central 
portion of the body. 

(6) Have hand and/or shoulder straps. 

(b) Totes classified as handbags: 

(1) The largest size is 14 inches in height, 12 to 14 inches 
in width, with no more than a 3-inch gusset. 

(2) Must have a zippered wallet pocket (note item 7 for 
exception). 

(3) May or may not have compartments. 

(4) May or may not have outside pockets with or without 
closures. 

(5) May or may not have a flap or other closure for the entire 
central portion of the bag body. 

(6) Have hand and or shoulder straps. 

(7) The largest tote classified as a handbag without a zippered 
wallet pocket is 12 inches in height, 10 inches in width, 
and has a 3-inch gusset. 


It is emphasized that a binding ruling can be issued only after this 
office has seen either samples or pictures with complete descriptions 
of the articles to be imported. 

For your information, handbags are classifiable in items 706.04— 
706.60, Tariff Schedules of the United States, while totes are classi- 
fiable according to their material of chief value. 


(C.S.D. 79-330) 


Classification: Canadian Automotive Products for Which Drawback 
Has Been Allowed; Item 804.20, TSUS 


Date: December 28, 1978 
File: DRA-1-R:CD:D K 
209643 


Issue.—Whether the free-entry provisions in the Tariff Schedules 
of the United States (TSUS) for Canadian automotive products are 
applicable to automotive components that were exported with 
drawback. 

Facts—Automotive components are exported to Canada with draw- 
back and reimported in the same condition as when exported. May 
they be entered under the free provisions in the TSUS, as Canadian 
automotive products without payment of duty? 
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Law and analysis—Item 800.00, TSUS, provides that products of 
the United States when returned after having been exported, without 
having been advanced in value or improved in condition by any proc- 
ess of manufacture or other means while abroad may be entered free 
of duty. 

Automotive products of the United States exported with drawback 
and returned as products of the United States would be free of duty 
under item 800.00, TSUS, except for headnote (a), subpart A, part 1, 
schedule 8, TSUS. This headnote states that “the items in this subpart 
(except items 804.10 and 804.20) shall not apply to any article ex- 
ported with benefit of drawback.” The superior heading to items 
804.10 and 804.20, TSUS, provides that articles may be classifiable 
under those items when the articles were previously exported from 
the United States and would qualify for free entry under one of the 
items in the subpart (such as item 800.00) except for the exculsionary 
drawback headnote and the articles ‘are not otherwise free of duty.” 

Thus, automotive products of the United States exported with 
drawback and returned that would qualify for free entry under item 
800.00, TSUS, except for the exclusionary drawback headnote, are 
classifiable under item 804.20, TSUS, with a rate of duty not to 
exceed any drawback allowed unless the articles are free of duty 
under other applicable items in the tariff schedules. 

In a ruling dated August 20, 1975 (CLA-2-R:CV:MA 041235, I/A 
75-031), it was held that item 800.00, TSUS, is a conditional free- 
entry provision and that an importer need not enter a tractor under 
item 800.00, TSUS, which was also free of duty as a tractor suitable 
for agricultural use under item 692.30, TSUS. 

General headnote 3(d) and the headnotes to subpart B, part 6, 
schedule 6, TSUS, define the term ‘‘Canadian article” and set forth 
the requisites for free entry of automotive products from Canada in 
accordance with the Automotive Products Trade Act of 1965. There 
is no exclusion in these headnotes or in the act concerning articles 
exported with drawback. It is necessary to determine in each impor- 
tation whether automotive products from Canada meet the requisites 
for “Canadian articles” that are free of duty under the pertinent 
items in the tariff schedules. 


Example 1—Bolts manufactured in the United States are 
exported to Canada and put in storage. Nothing is done to the 
bolts while in Canada and a need arisees for the bolts in the United 
States. The bolts are returned in the same condition as exported. 

The bolts do not meet the requisits for free entry as ““Canadan 
articles’ under item 646.79, TSUS. However, they may qnaliify 
as American goods returned under item 800.00, TSUS. If the 
bolts are entered under item 800.00, TSUS, a duty not to exceed 
the drawback allowed, if any, is required under item 904.20, TSUS. 
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Example 2.—Bolts manufactured in the United States are 
exported to Canada with drawback and used in the assembly of 
engines for automobiles. The bolts become parts of the engines. 
If the engines meet the requisites for “Canadian articles” classi- 
fiable under item 660.45, TSUS, they are free of duty. In such a 
situation, no duty is payable on the bolts used in the assembly of 
the engines. 

It should be noted that the requirement for “exportation” under 
the drawback law as that term is defined by the court cases means a 
“severance of the goods from the mass of things belonging to this 
country with the intention of uniting them with the mass of things 
belonging to some foreign country.” Merely shipping articles to 
Canada without the necessary intent does not satisfy the requirement 
for exportation. 

Holding—Automotive products of Canada that are classifiable as 
“Canadian articles’ under the free items in the tariff schedules, are 
free of duty notwithstanding prior allowance of drawback on mer- 
chandise used in manufacturing the products. Automotive products 
of the United States exported with drawback that are returned are 
classifiable under item 804.20, TSUS, at a rate not to exceed the 
drawback allowed. 


(C.S.D. 79-331) 


Vessels: Unlawful Dredging by a Foreign-Built Tug Engaged in 
Pipelaying Operations 


Date: December 28, 1978 
File: VES—10—-02-R:CD:C 
VES-10-03 
103692 MKT 


This ruling concerns the use of a plow towed by a foreign-flag 
vessel in pipelaying operations in U.S. territorial waters. 


Issues—1. Whether a foreign-built tug which tows a plow in pipe- 
laying operations in U.S. territorial waters to create a furrow in which 
to lay pipe is engaged in dredging within the meaning of title 46, 
United States Code, section 292. 

2. Whether a plow which does not float and which is towed by a 
foreign-flag tug is a vessel within the meaning of 316(a) of title 46. 

3. Whether a plow towed by a foreign-flag tug in pipelaying opera- 
tions in U.S. territorial waters is merchandise transported between 
coastwise points for the purposes of section 883 of title 46. 

Facts.—It is proposed that a foreign-built, foreign-flag tug will tow 
a metal plow along the sea floor to create a furrow in which pipe will 
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be pulled. The plow will be of U.S. or foreign manufacture, approxi- 
mately 70 feet long and 50 feet wide, and will be attached to the tug 
by one or more lines. The plow will not contain any bucket for digging 
or any suction device for removing materials from the sea floor. The 
plow will simply force the soil aside to create a space for the pipeline. 
The soil on either side of the pipeline will gradually be replaced over 
the pipeline. The tug will tow the plow either as a separate operation 
before or at the same time as the pipe is pulled into place. 

Law and analysis.—1. Title 46, United States Code, section 292, 
states that “A foreign-built dredge shall not, under penalty of for- 
feiture, engage in dredging in the United States unless documented 
as a vessel of the United States.’’ The phrase ‘‘unless documented as a 
vessel of the United States” refers to certain named foreign-built 
dredges which section 2 of the act of May 28, 1906, provided for 
documenting as vessels of the United States. No foreign-built dredge 
may now, whether or not documented as a vessel of the United States, 
engage in dredging in the United States. 

The Customs Service has ruled that dredging generally means the 
use of a vessel equipped with excavating machinery in digging up or 
otherwise removing submarine material. Where a foreign-flag 
American-built vessel proposed to dig a trench on a river bottom, lay 
a pipe in the trench, and backfill the trench, the Customs Service 
expressly considered the vessel to be engaged in dredging within the 
meaning of section 292 (although sec. 292 was inapplicable because the 
vessel involved was of American build). There is no meaningful 
difference between digging a trench in which pipe will be laid and 
plowing a furrow into which pipe will be towed. As section 292 pro- 
hibits foreign-built dredges from performing the act of dredging, a 
foreign-built tug is prohibited from engaging in the described activity 
by section 292. 

2. Section 316(a) of title 46 generally provides that it shall 
be unlawful for any vessel other than a properly documented vessel of 
the United States to tow a vesse! other than a vessel of foreign registry, 
or a vessel in distress between points embraced within the coastwise 
laws. The Customs Service has defined towing as hauling another 
vessel through the water by means of a line. 

Title 1, United States Code, section 3, defines a vessel for the 
purposes of section 316(a) of title 46 to “include every description of 
watercraft or other artificial contrivance used, or capable of being 
used, as a means of transportation on water.’’ The plow to be towed by 
the foreign-flag tug will not float. Thus it is not capable of being 
used as a means of transportation on water and is not a vessel within 
the meaning of section 316(a). Therefore, section 316(a) does not 
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prohibit the use of the plow in the pipe towing operations of the 
foreign-flag tug. 

3. Although the act of dredging is not deemed to be coastwise 
trade, the transportation of certain materials may be considered 
coastwise trade. A foreign-flag vessel, a foreign-built vessel, or a 
vessel which at one time has been under a foreign flag or foreign 
ownership may not engage in the coastwise trade, pursuant to the pro- 
hibitions of section 883 of title 46. 

The Customs Service has previously ruled that a foreign-flag 
pipelaying vessel may transport legitimate equipment and supplies to 
be used by the vessel in pipelaying operations. The Customs Service 
has defined equipment to include portable articles necessary or appro- 
priate for the operation of a vessel, but not permanently incorporated 
in or permanently attached to its hull or propelling machinery, and not 
constituting consumable supplies (CIE 1759/56). In this case, the 
vessel will carry a plow used to create a furrow to prevent the shifting 
of, strain on, and damage to the pipe towed into the furrow in the 
vessel’s pipelaying operations. When used for this purpose, the plow 
is a legitimate piece of pipelaying equipment of the pipelaying tug. 
Thus, the transportation of the plow by the foreign-flag tug is not the 
transportation of merchandise within the meaning of section 883. 

Holdings.—1. Title 46, United States Code, section 292, prohibits 
a foreign-built tug from towing a plow to create a furrow in pipelaying 
operations because the vessel is engaged in dredging. 

2. The plow under consideration is not a vessel within the meaning 
of section 316(a) of title 46. A foreign-flag tug which pulls the plow 
does not tow a vessel in violation of section 316(a). 

3. A plow towed by a tug in pipelaying operations in U.S. territorial 
waters is not merchandise transported between points in the United 
States pursuant to section 883 of title 46. 


(C.S.D. 79-332 


Vessel Manifesting: Bilis of Lading Without Name of Shipper 
Are Acceptable 


Date: December 29, 1978 
File: VES-8-01-R:CD:C 
103749 JM 
103605 


This ruling concerns the submission of bills of lading with outward 
foreign manifests. 


Issue—Deoes the submission of bills of lading with the shipper’s 
301-543—79—_5 
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name deleted satisfy the manifesting requirements set forth in title 46, 
United States Code, sections 92 and 93 (46 U.S.C. 92, 93)? 

Facts.—Certain steamship companies are using bills of lading to 
list outbound cargo as provided by section 4.63(c), Customs Regu- 
lations. These companies are deleting the name of the shipper from 
the bill of lading prior to submitting the bills of lading with the 
outward foreign manifest. 

Law and analysis —46 U.S.C. 92 provides in pertinent part: 

Such manifests shall specify the kinds and quantities of the 
articles shipped respectively, and the value of the total quantity 
of each kind of article; and the oath of each manifest shall state 
that it contains a full, just, and true account of all articles laden 
on board of such vessel by the owners, shippers, or consignors, 
respectively, and that the values of such articles are truly stated, 
according to their actual cost, or the values which they truly 
bear at the port and time of exportation. 

46 U.S.C. 93 prescribes the form of manifest to be used and provides 
columns for marks, numbers, packages, or articles in bulk, contents, 
or quantities, and value at the port of exportation. 

Section 4.63(c), Customs Regulations (19 CFR 4.63(c)), provides 
as follows: 

(c) The list of cargo may be shown on bills of lading, cargo lists, 
or other commercial forms, provided the manifest is completely 
executed on Customs form 1374, except for particulars as to 
cargo; and provided also that the commercial forms are securely 
attached to the Customs form in such manner as to constitute 
one document; that they are incorporated by suitable reference 
on the face of the form such as ‘‘Cargo as per attached commercial 


ave 


forms;’’ and that there is shown on the face of each such com- 
mercial form the information required by Customs form 1374 for the 
cargo covered by that form. [Italic added.] 

The name of the shipper is not required to be shown on the outbound 
foreign manifest by either the law or the regulations applicable. 
Title 46, United States Code, section 92 and 93 specifies those items 
which must be shown on the manifest but makes no mention of the 
shipper’s name. Section 4.63(c), Customs Regulations, requires only 
that the commercial form shew the information required by Customs 
form 1374, which does not require the name of the shipper. 

We know of no basis for requiring a carrier to submit more infor- 
mation than that required by the applicable statutes. In addition, 
Customs has no need of the shipper’s name and, in fact, would not 
require it on the Outward Foreign Manifest, Customs form 1374, 
if the carrier filed this form as provided by section 4.63(a), Customs 
Regulations, rather than the alternative procedure in section 4.63(c), 
Customs Regulations. 

Holding.—Customs has no authority to require a carrier to submit 
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more information than required by statute. Bills of lading which con- 
tain all the information required by 4.63(c), Customs Regulations, are 
acceptable for filing with the outward foreign manifest even though 
the name of the shipper, information required by neither law nor 
regulation, has been omitted. 


(C.S.D. 79-333) 


Powers of Attorney: Entitlement To Transact Customs Business 


Date: January 3, 1979 
File: ENT-1-01 R:E:E 
306826 K 


This refers to your letter of November 16, 1978, with enclosures, 
requesting our ruling on the validity of a Customs power of attorney 
(Customs form 5291) granted to you by a client whom you represent 
generally as an attorney. 

You state that an individual in the office of the Regional Com- 
missioner at New Orleans has denied you the right to sign and file any 
forms connected with drawback or any other Customs matter on the 
grounds that you are neither a licensed customhouse broker nor an 
employee of your client’s company. 

You understand why you cannot sign the drawback statement 
required by 19 CFR 22.4(h) (relating to a statement which manu- 
facturers or producers are required to submit to Customs), but you 
question why you should not be entitled to a power of attorney. You 
note that section 141.43(a), Customs Regulations, which deals with 
delegation by the holder of a power of attorney of his authority to a 
subagent, does not appear to limit the corporation’s ability to grant a 
power of attorney. You feel that as a licensed and practicing attorney 
who has additionaily been granted a Customs power of attorney, you 
should be permitted to sign and file drawback and other Customs 
forms under various sections of the Customs Regulations. 

t is our position that while a principal may designate anyone as 
his agent, that agent must have a licensed customhouse broker handle 
the transaction with Customs, or be licensed as a broker himself. 
This conclusion is based in part upon an opinion of the Attorney 
General wherein it is stated that: 

It will be noticed that every agent referred to in section 22 need 
not necessarily be a licensed customhouse broker. Authority to 
collect drawback may, for instance, be delegated by an inland 
manufacturer to his general selling agent in New York, or to 
some attorney at law; but the person so authorized must conduct his 
business at the customhouse through some licensed broker, unless he 
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prefers to obtain, himself, for the occasion, a license, which, if he is 
a reputable and competent person, the collector is obliged by the law 
to give him. It has been suggested, indeed, that it would be 
unreasonable to require a license for a single transaction. This 
formality, however, need not be made oppressive; while, on the 
other hand, to admit such exceptions to the general language of 
section 23 might give rise to abuses. 21 Op. Atty. Gen. 255 at 
258 (1895) (italic added). 

The section 23 referred to in the above quotation is contained in 
the Tariff Act of August 27, 1894, and relates to the licensing of 
customhouse brokers. The text of that section appears in the Attorney 
General’s opinion, a copy of which we enclose. 

Section 111.3 of the Customs Regulations lists the transactions for 
which a customhouse broker’s license is not required. Section 111.3(a) 
states than an importer, or his ‘authorized regular employees or offi- 
cers * * *” do not require a broker’s license. We do not consider an 
attorney in general practice to be a “regular employee’ of an importer, 
even though he represents him in Customs and other transactions. 
Therefore, an attorney would need a broker’s license to transact 
Customs business on behalf of his client. 

In addition to the legal basis for our position, there are practical 
reasons against permitting unlicensed persons to transact Customs 
business for importers, because they may not have the necessary 
expertise, and would not be subject to the controls we impose on 
brokers. For the foregoing reasons, we conclude that the New Orleans 
region properly rejected the power of attorney which was granted to 
you. 

Our ruling does not preclude your filing protests on behalf of your 
client. Section 174.3(a)(1) specifically authorizes an attorney to file a 
protest without the need for a power of attorney grant from his client. 


(C.S.D. 79-334) 


Valuation: ‘Date of Exportation,” as Used in Sections 402 and 
402a of Tariff Act, Defined 


Date: January 5, 1979 
File: ENT-1-01 R:E:E 
306874 


This refers to A’s letter of August 8, and yours of December 12, 
1978, on behalf of (client) requesting us to concur in your opinion 
concerning the date of exportation of a shipment of footwear within 
the meaning of section 152.1(c) of the Customs Regulations (19 CFR 
152.1(c)). The shipment sailed from Kaohsiung, Taiwan, on June 28, 
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1978. The vessel then made a call at Hong Kong, followed by a second 
call at Kaohsiung for additional cargo prior to arriving in the United 
States. 

You believe that under these circumstances, the date of exporta- 
tion of the initial cargo was June 28, 1978. You state that the bills of 
lading which may, under section 152.1(c), Customs Regulations, be 
consulted in ascertaining the date of exportation, show the date of 
exportation for the initial cargo as the first sailing date. 

You also advise that Taiwan considers the initial cargo to be legally 
exported at the date of first sailing, and that no new export documents 
need be filed for the initial shipment at the time of the second call in 
Taiwan, since the cargo is considered as having been exported on the 
earlier date. In the interest of comity, you argue that the date on 
which Taiwan considers the merchandise as being exported from that 
country should govern. 

You also state that according to counsel in Taiwan, that Govern- 
ment could only seize the initial cargo on the second call if it were 
contraband or smuggled goods. 

We disagree with your position for the following reasons. Section 
152.1(c) of the regulations permits the district director to consider 
dates on bills of lading, among other sources of information, if no 
positive evidence is at hand as to the actual date of exportation. 
However, that section also states the general rule that the date of 
exportation means ‘‘* * * the actual date the merchandise finally 
leaves the country of exportation for the United States.” [Italic 
added.] 

That provision follows many judicial holdings. See, for example, 
Avakian Bros., Inc. v. United States, C.A.D. 532 (1953), D. N. & E. 
Walter & Co. v. United States, C.A.D. 582 (1955), and F. A. Salamy & 
Co. v. United States, C.D. 2086 (1959), and the numerous cases cited 
in those decisions. 

In the Avakian case, you correctly point out that there was only 
one voyage from Iran of the vessel carrying the goods, but that voyage 
was preceded by an overland transport of the goods from Iran to Iraq, 
where they were laden for shipment to the United States. After leaving 
Iraq, the vessel returned to a port in Iran, from which it sailed to the 
United States. The court held that the date of exportation was the 
date the merchandise last left the jurisdiction of Iran. In so holding, 
the court reasoned as follows: 

We can readily visualize a case where the goods having left 
the jurisdiction of the exporting country were returned to that 
jurisdiction and the Government of the exporting country, for one 
reason or another, seized the goods as a product no longer qualified 


for export from that country. In such a case, even though this 
country considered the merchandise as having been exported 
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from that country, the Government of that country by its action 
would have completely nullified the exportation. Therefore, this 
country would be in the anomalous position of regarding goods 
as having been exported from a foreign country w hile that coun- 
try was actually in control of the goods and refusing to allow them 
to be carried out of their country. Manifestly, a view that could 
lead to such a situation should not be adopted by us. 

In view of the above we are of the opinion that although there 
had been a physical severance of the merchandise from the ex- 
porting country * * * subsequent events, the return of the 
merchandise to the jurisdiction of the exporting country, made the 
act of physical severance incomplete, and such act was not com- 
plete until the merchandise finally passed beyond the control of 
the exporting country. 

For the foregoing reasons, we conclude that the date of exportation 
of your client’s initial shipment was the second date on which the 
carrier departed from Kaohsiung for the United States. 


(C.8.D. 79-335) 


Dutiability of Articles Purchased Aboard U.S.-Flag Passenger Vessels; 
Duty-Free Shops 
Date: January 10, 1979 
File: ENT-1-01 R:E:E 
306497 M 


This is in reply to your letter of September 8, 1978 
information concerning the existence of ‘duty-free 
U.S.-flag passenger vessels. 

Normally, the term ‘duty-free shops” refers to Customs-bonded 
warehouses located in the United States from which people before 
departing from the United States may purchase items free of duty 
and internal revenue tax. This duty and tax exemption is available 
because the foreign items brought in by the duty-free shop proprietor 
are placed in his bonded warehouse and sold fer export. Likewise, the 


, Tequesting 


shops” on board 


American-manufactured items are exempt from internal revenue taxes 
because they are sold for export. Enclosed is a 


a copy of Customs 
circular WAR-6-O:1:C, dated September 3, 1976, which sets forth 
the requirements for such a duty-free shop. However, even though a 
person has purchased an item from a duty-free shop, such item w ould 
be subject to duty if that person returned to the United States with 
that item. 

Some vessels maintain shops aboard the vessels from which pas- 
sengers may purchase items. These shops are commonly referred to 
as ‘duty-free shops,” but are in reality part of the vessel stores. For 
the proprietor to avoid paying duty on such items, he must sel! them 
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while the vessel is outside of the territorial waters engaged in foreign 
trade. When the vessel returns to the United States, any remaining 
items from such stores must be manifested in accordance with sec- 
tion 4.39 of the Customs Regulations and 19 U.S.C. 1432. While the 
vessel is in port, the merchandise to be sold from such stores may 
remain on board under seal in accordance with section 4.11 of the 
Customs Regulations. Any of this merchandise which is landed and 
delivered from the vessel shall be considered and treated as imported 
merchandise in accordance with 19 U.S.C. 1446. 

Even though a passenger purchases an item from the vessel’s 
stores, it is dutiable when he brings it into the United States with him, 
unless that item is applied to his tourist exemption. General headnote 
1 of the Tariff Schedules of the United States (19 U.S.C. 1202), 
provides that a'] articles imported into the Customs territory of the 
United States are subject to duty, unless specifically exempt. There is 
no tariff exemption from duty for merchandise purchased on a vessel 
by a passenger and subsequently brought into the United States. 

However, the passenger may apply his purchase to his $300 tourist 
exemption (item 813.30 of the Tariff Schedules of the United States) 
if the vessel touches at one or more foreign ports, since the item ac- 
quired on board the vessel would be considered as having been ac- 
quired abroad. If the vessel does not touch at a foreign port, the 
passenger would not be entitled to this tourist exemption. Until 
recently the tourist exemption was limited to $100. However, Public 


Law 95-410 raised the tourist exemption to $300 effective November 
2, 1978. 


(C.S.D. 79-336) 


Prohibited and Restricted Merchandise: Lottery Tickets Purchased 


Abroad 


Date: January 10, 1979 
File: RES—2-10-R:E:R 
709071 AB 

This ruling concerns lottery tickets imported into the United States 
by individuals for their personal use. 

Issue.—Are lottery tickets purchased by an individual in a foreign 
country for his personal use prohibited importation under 19 U.S.C. 
1305? 

Facts.—An individual residing in the United States purchased a 
number of Provincial Canadian lottery tickets for his own account 
while visiting Canada. A question arose at the time of his return to 
the United States as to whether or not the tickets should be seized 
pursuant to 19 U.S.C. 1305. 
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Law and analysis.—Section 305, Tariff Act of 1930, as amended (19 
U.S.C. 1305) prohibits the importation, among other things, of any 
lottery ticket, or any printed paper that may be used as a lottery 
ticket, or any advertisement of any lottery. The section further pro- 
vides that upon the appearance of any lottery ticket at any Customs 
office, the lottery ticket or tickets shall be seized and information 
relating to such seizure shall be transmitted to the appropriate U.S. 
attorney’s office, which shall then institute judicial proceedings for the 
forfeiture, confiscation, and destruction of the ticket or tickets. 

Section 1301 of title 18 of the United States Code similarly prohibits 
the importation of lottery tickets. This latter section was modified in 
1975 by the enactment of a new section 1307 of title 18 (Public Law 
93-583, January 2, 1975). However, this modification has no effect on 
prior law with respect to the importation of lottery tickets. 

The purpose of this new section is ‘‘to permit the broadcasting of 
advertising, lists of prizes, or information concerning a State-conducted 
lottery by a radio or television station licensed to a location in a State 
conducting a lottery under the authority of State laws. The bill would 
similarly permit the mailing of newspapers published in the State con- 
taining a State-conducted lottery. Under a separate subsection, the 
transportation or mailing of tickets and other materials concerning a 
State-conducted lottery within the State to addresses within the 
State would be permitted.” 1974 United States Code Cong. and Adm. 
News, page 7009. The only reference to lottery tickets in the new sec- 
tion is made with respect to the interstate transportation of these 
tickets, which was prohibited by section 1953 of title 18. There is 
nothing present in the legislative history which would indicate that 
Congress intended to allow the importation of lottery tickets. 

Holding.—Lottery tickets purchased by individuals in foreign 
countries for their own use, and imported into the United States, are 
subject to seizure and forfeiture under 19 U.S.C. 1305, and the pro- 
cedures provided therein shall be followed upon the appearance of any 
lottery ticket at any Customs office. 


(C.S.D. 79-337) 
Country of Origin Marking: Manhole Covers and Frames 


Date: January 15, 1979 
File: MAR-2-05-R:E:R 
709661 O 
To: Director, Regulations and Legal Publications Division, Attn: 
Chief, Legal Publications Branch. 
From: Director, Entry Procedures and Penalties Division. 
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Subject: Marking of country of origin requirements applicable to 
manhole covers and frames. 


The following information is submitted to your office for preparation 
of a ruling in the form acceptable for publication in the Federal 
Register and the Customs BULLETIN pursuant to section 134.42 of 
the Customs Regulations. The effective date of the ruling will be 90 
days from the date of publication in the Federal Register.’ 

Our investigation into the manner in which the marking of country 
of origin requirements of section 304 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1304), are being applied to manhole covers and 
frames imported from India has disclosed a lack of uniformity at 
different ports of entry. Some of the manhole cover and frame sets 
have been entered at various west coast ports with the name “India” 
painted on them. Others were marked with yellow crayon. In some 
cases, no marks other than the U.S. distributor’s name were shown. 
Some distributors were either painting out the word “India” or were 
dip processing them in the United States so that any markings in 
paint would be covered over. 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides in general that all articles of foreign origin imported into the 
United States must be legibly and conspicuously marked to indicate 
the country of origin to an ultimate purchaser in the United States, 
with certain exceptions. An exception is provided by 19 U.S.C. 
1304(a)(3)(H), in those instances where an ultimate purchaser, by 
reason of the character of such article or by reason of the circum- 
stances of its importation, must necessarily know the country of 
origin of such article even though it is not marked to indicate its 
origin. Therefore, if the manhole covers in question are ordered 
directly from a foreign supplier by a contractor or other ultimate 
purchaser in the United States who will use the articles and not offer 
them for resale, the marking exception under 19 U.S.C. 1304(a) (3) (H) 
may be applicable. Customs must be assured under the terms of the 
sale, that the goods will be made in the country named in the invoice. 
The exception provided by 19 U.S.C. 1304(a)(3)(D) and section 
134.35 of the Customs Regulations may also be applicable in those 
circumstances where the container is marked and Customs officers 
at the port of entry are satisfied that the goods will reach the ultimate 
purchaser in the marked container and be used only in the manu- 
facture of finished articles. 

The two exceptions referred to above would not be applicable in 
those instances where a location in the United States such as “city of 


1 Notice of this ruling was published in the Federal Register on May 10, 1979 (44 F.R. 27385). The ruling 
was effective with respect to merchandise entered, or withdrawn from warehouse, for consumption on or 
after Aug. 8, 1979. 
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Reno” appears on the manhole cover. In those cases, the manhole 
cover should be conspicuously marked with the country of origin in a 
manner comparable to the manner in which the U.S. location is 
marked on the cover. We would not insist that the name of the 
‘country of origin appear on the same side of the manhole cover as the 
name of the location in the United States. However, pursuant to 19 
CFR 134.46, the name of the country of origin should be inscribed in 
comparable size letters as those used to inscribe the name of the loca- 
tion in the United States, and should be preceded by ‘‘made in,” 
“product of,” or other words of similar meaning. 

The manhole covers and frames in question may be excepted from 
the country of origin marking requirements pursuant to 19 U.S.C 
1304(a)(3)(H) or 19 U.S.C. 1304(a)(3)(F) if they are imported 
directly from a foreign supplier by a contractor who will use the 
articles, and, therefore, is considered to be the ultimate purchaser 
in the United States, so long as the articles are not marked with 
the name of a location in the United States. Where the manhole 
covers and frames are imported in bulk by a distributor for resale 
to ultimate purchasers in the United States, we are of the opinion 
that each manhole cover should be permanently marked with the 
country of origin by die stamping, melding, or etching. Where the 
covers are marked with the name of a location in the United States, 
we are of the opinion that the name of the country of origin should 
also be inscribed in a comparable manner, but not necessarily on the 
same side of the manhole cover as the country of origin. 

In view of the difference at various ports in applying the country 
of origin requirements to imported manhole covers and frames, we 
shall furnish a copy of this ruling to all Customs officers. In addition, 
pursuant to 19 CFR 134.42, notice of this ruling will be published in 
the Federal Register and the Customs Bunurtin. The effective 
date of this ruling will be 90 days from the date of publication in the 
Federal Register. 


(C.S.D. 79-338) 


Country-of-Origin Marking: Unassembled Captain’s Beds With 
Unfinished Surfaces 
Date: January 16, 1979 
File: MAR-2-05-R:E:R 
709561 JB 
TSS. ge Ree eran -v-of-oricin markine of unassembled 
This ruling concerns country-of-origin marking of unassemble 
captain’s beds with unfinished surfaces. 


Issue-—Are unassembled captain’s bed parts with unfinished sur- 
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faces excepted from country-of-origin marking if the surfaces are sub- 
stantially finished by the importer or consignee? 

Facts.—Parts of the unassembled captain’s beds are sanded, sealed, 
sprayed with a wiping glaze, lacquered, and assembled with the use of 
glue and staples. Parts of domestic origin are also added in assembly 
operations and include: Scored panels at the foot and head of the beds, 
drawer parts (excluding drawer fronts), back panels of the box section, 
a metal bed rail, shelves, and the center and bottom of the bookcase 
ends. 

Law and analysis.—19 CFR 134.35 provides that under the principle 
of the decision in the case of United States v. Gibson-Thomsen Co., Inc., 
27 C.C.P.A. 267 (C.A.D. 98), the manufacturer who converts an im- 
ported article into a different article will be considered the ‘ultimate 
purchaser.”” A substantial transformation occurs where, by further 
manufacture, a sufficient physical transformation of the imported 
article is effected. In the case of unassembled furniture of foreign 
origin imported with unfinished surfaces, substantial transformation is 
effected by substantial surface finishing, the assembly, and the addi- 
tion of domestic components by the U.S. manufacturer. The manu- 
facturer is thus deemed to be the ultimate purchaser (19 CFR 134.1 
(d) (1)). 

Holding—The imported captain’s bed parts with unfinished sur- 
faces imported into the United States are substantially changed by 
the surface finishing operations performed on the article, assembly, 
and the addition of U.S. parts. The U.S. manufacturer is therefore 
deemed to be the “ultimate purchaser.” Accordingly, the captain’s 
bed parts may be excepted from country-of-origin marking under 
19 U.S.C. 1304(a)(3)(D) which provides an exception from marking if 
articles are imported in containers marked to indicate the country of 
origin, and Customs officers at the port of entry are satisfied that the 
parts will reach the ultimate purchaser in the marked containers, and 
will be used by him in the manufacture of finished beds. An appro- 
priate written statement to this effect may be required by Customs 
at the port of entry before authorizing this exception. 

Effect on other rulings.—This ruling is in accordance with T.D. 71-77. 
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(C.S.D. 79-339) 


Drawback: Imported Raw Peas “Manufactured or Produced” 


Under Section 313(a) of Tariff Act by Cleaning, Sorting, and 
Bagging 


Date: January 18, 1979 
File: DRA-1-R:CD:D § 
209867 


Issue——Are imported raw peas ‘manufactured or produced” under 
section 313(a) of the Tariff Act of 1930, as amended (19 U.S.C. 1313(a)) 
when cleaned, sorted, and bagged for export? 

Facts.—Imported bulk peas unfit for human comsumption are stored 
in large bins. They are removed from storage for inspection and 
removal of extraneous materials. Milling and gravity sorting machines 
separate good peas from bad. Air flow within the sorting machine 
enables the bad peas, dirt, and other foreign particles to collect in 
containers below. The peas fit for human consumpticn remaining in 
the machine are bagged for export. 

Some orders require an additional step. The clean and sorted peas 
are placed in a steam machine that removes the outer hull and splits 
the peas. The split peas are bagged for export. In every case, the 
imported bulk peas are unfit for human consumption and the exported, 
bagged peas are fit for human consumption. 

Law and analysis —Section 313 (a) and (b) of the Tariff Act of 
1930, as amended (19 U.S.C. 1313 (a) and (b)) require use of imported 
merchandise in manufacture or production. What is ‘manufacture or 
production” 

The common meaning of “produce,”’ according to Webster’s New 
Collegiate Dictionary (1961 ed.), is ‘‘to give being, form, or shape to,” 
and the common meaning of “manufacture,” according to the same 
source, is “to make into a product suitable for use.” 

The definition of “manufacture” was narrowed somewhat for Cus- 
toms purposes in Anheuser-Busch Brewing Association v. United States, 
207 U.S. 556 (1907), where the Supreme Court stated: 

Manufacture implies a change, but every. change is not manu- 
facture, and yet every change in an article is the result of treat- 
ment, labor, and manipulation. But something more is necessary 
as set forth and illustrated in Hartranft v. Weigiman (200:S8. 
609) (1887). There must be a transformation; a new and different 
article must emerge, ‘‘having a different name, character, or use.” 

The test announced in the Anheuser-Busch case is a flexible one, as 
emphasized by the Customs Court in United States v. International 
Paint Co., 35, C.C.P.A. 87, 93 (1948): 
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It is true as the Customs Court pointed out, that both the 
imported and exported products bore the name “paint” and that 
in that respect the exported product did not have a distinctive 
name different from that of the imported product. The fact that 
an imported product called “paint” was imported and that an 
exported product resulting from the processing of the imported 
substance was also called “paint” has been greatly emphasized 
by counsel * * * but we may not overlook the fact that, as also 
stated by the Customs Court, “the requirements of change of 
name, character, or use given in the definition are stated in the 
disjunctive.” 

As the quoted language from Anheuser-Busch suggests, manufacture 
and production in the drawback context require a significant invest- 
ment of American capital and labor. The purpose of drawback is to 
promote domestic industry, employment, and capital investment, and 
the “new, different product having a different name, character, or 
use”’ criteria is a measure of the extent to which a particular operation 
achieves the legislative purpose. 

A single process does not constitute manufacture or production for 
drawback if little capital or labor is involved and if the transforma- 
tion of the imported article or material is slight. Two or more of such 
processes, however, might be sufficient to constitute manufacture or 
production, especially if the resulting product is fit for its intended use. 

The Anheuser-Busch requirements that a manufactured article have 
a different character and use are satisfied most easily when an im- 
ported article unsuited for any commercial use is further manufactured 
into one that is suited for a commercial use. For instance, imported 
orange juice concentrate that does not meet USDA requirements must 
be thawed, blended, and refrozen before it is salable. Customs considers 
this operation manufacture or production, even though the name and 
character of the substance changes little. See T.D. 55088(B). 

An imported article may be useful in a general sense, but not for the 
particular purpose intended. Manufacture or production is defined in 
terms of fitness for a particular use. For example, in International Paint 
Co., supra at page 94, the court stated that “proof that there was a 
change in character is found in the fact that the exported product was 
fitted for a distinctive use for which the imported product was wholly 
unfit—the painting of the steel bottoms of ships.” 

Early cases minimized the significance of a change in shape or form 
in determining what is manufacture or production. For instance, the 
Court of Customs and Patent Appeals in United States v. Samuel 
Dunkel & Co., 33 CCPA 60 (1945), held that the packing of imported 
bulk butter (56 pounds) in retail size tins (1 pound) was not manu- 
facture or production, because “Nothing but butter was imported and 
nothing but butter was exported. Nothing was taken from it and 
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nothing added to it.” In Ishimitsu v. United States, 7 CCPA 186 
(1921), the court found that seaweed boiled with shoyu sauce and 
packed in hermetically sealed small tins still was seaweed, therefore 
no manufacture or production. 

However, a change in size, form, purity, or the like may be necessary 
to make an article suitable for a particular use. Such a transformation, 
which does not affect the essential nature of the article, may be sig- 
nificant both in terms of capital and labor investment and in terms of 
the change in character and use of the product. Therefore, it is con- 
sistent with both the drawback statute and with the test in Anheuser- 

Busch to permit drawback on the basis of this type of operation. 

The Court of Customs and Patent Appeals, in International Paint 
Co., supra, endorsed the view that Congress used the word “pro- 
duction” in section 313 of the Tariff Act to provide drawback on 
articles which “in the technical legal sense’ are not manufactured. 
There is no concise judicial definition of ‘‘produce.” Therefore, the 
common meaning of the word—“‘to give being, form or shape to”— 
should govern administrative practice. 

A difference in emphasis between “manufacture” and “produce” 
has developed in administrative practice. Whereas ‘‘manufacture” 
describes manmade changes in the essential character of an article 
or raw material, production describes either changes that are man- 
induced, natural phenomena (such as growth in living tissue) or 
changes in condition (shape, size, etc.) that do not affect the essential 
nature of the article or material. Production for drawback purposes 
includes the cutting of imported strip steel in coils to exact specifi- 
cations and the filling of individual table-size packets with exact 
quantities of sugar imported in bulk. 

Packaging, packing, or wrapping completed articles is not per se 
manufacture or production. However, when imported cigarette 
wrapping materials are wrapped around cigarettes to form packs, 
Customs considers the material used in the manufacture or production 
of cigarette packs and allows drawback. There are no cases concerning 
the wrapping of cigarettes imported in bulk into packs made with 
American-made materials. However, Congress recently amended the 
Internal Revenue Code of 1954 (Public Law 95-176, approved 
November 14, 1977) to permit drawback of internal revenue tax on 
exported spirits and wine bottled or packaged in distilled spirits 
plants. 

The distinction between manufacture and production is difficult 
to define. Of course, it is unnecessary for drawback to determine 
whether a particular operation is manufacture or production, as long 
as it is one of the two. Processing which falls short of manufacture 
or production is manipulation under section 562 of the Tariff Act of 
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1930, as amended (19 U.S.C. 1562). Production is permissible under 
either section 313 or section 562. 

Holding—The cleaning, sorting, bagging, and in some cases, 
splitting by mechanical means of peas that are unfit for human 
consumption at the time of importation is a production for drawback 
purposes. The operation is the type that requires a significant invest- 
ment of capital and labor. 

Since the peas exported are fit for human consumption whereas 
those imported are not, there is a new and different article having 
a different character and use. The fact that the name is unchanged 
is not important in this case. 

Drawback is payable under section 313(a) of the Tariff Act of 
1930, upon compliance with applicable laws and regulations. 


(C.S.D. 79-340) 


Merchandise Control: Use of Transit Air Cargo Manifest for Surface 
Movement 


Date: January 23, 1979 
File: AIR-2-02 R:R:E 
306747 M 


This is in reply to your letter of August 1, 1978, requesting permis- 
sion to use a transit air cargo manifest (referred to hereafter as TACM) 
to cover the movement of an international shipment from a point in 
Asia to New York by air and then beyond by surface to Norfolk, Va. 
You point out that the physical movement from the port of arrival 
(New York) to the port of final destination (Norfolk) will be made by 
a nonbonded carrier. However, your company will be authorizing the 
non bonded carrier to make such movement and the movement will 
be done under your carrier’s bond. 

The requested movement is similar to an earlier request made by 
your company to permit the use of a TACM to cover the movement 
by truck of air cargo merchandise from Seattle, Wash., to Portland, 
Oreg. In our response of December 27, 1973, we stated that such move- 
ment is permissible and, therefore, find the present requested move- 
ment permissible. However, as noted in the earlier decision, the 
following two conditions must be complied with. First, the description 
of the merchandise on the TACM must be complete. Second, the 
entire shipment listed in the TACM must be shipped from the port 
of arrival to the port of final destination by the same surface 
movement. 
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(C.S.D. 79-341) 


Carrier Control: Operation of a Foreign-Built, Foreign-Flag, Fish- 
Processing Vessel in U.S. Territorial Waters 


Date: January 23, 1979 
File: VES-7-02-R:CD:C 
103684 PC 


In your letter of October 6, 1978, you state that you have made 
separate inquiries with the Coast Guard, the Maritime Administration 
and the National Oceanic and Atmospheric Administration on ques- 
tions within their jurisdiction concerning the proposed operation of a 
fish-processing vessel. You now ask the opinion of this agency on 
several questions, based on the laws and regulations under the juris- 
diction of this agency. 

You state that a client of yours is considering the acquisition of a 
foreign-built, foreign-flag vessel and having it registered as a vessel of 
the United States, with an indorsement on its marine document 
restricting it from engaging in the coastwise trade and the American 
fisheries. The vessel, you state, will not be employed in the catching 
of any fish nor employed in the processing of any fish taken by another 
vessel which is under the control and management of a common owner 
or bareboat charterer under the definition of “fishing” as defined in 
19 CFR 4.96(a) (4), but will be employed as a fish-processing vessel. 

Your questions are set forth below in the order asked with our 
response thereto: 

1. May this vessel process fish products in place while at anchor 


or alongside a pier or a wharf within the territorial waters of 
the United States? 


No law or regulation administered by this agency would 
prohibit the processing vessel from being employed solely 
for the processing of fish or fish products. 


. May it process the same products outside of the territorial 
waters of the United States but within the fisheries conser- 
vation zone without violation of any customs law? 


No law or regulation administered by this agency would 
prohibit the processing vessel from being employ ed solely 
for the processing of fish or fish products. 


. If the vessel processes the same products at anchor or along- 
side a wharf in the territorial waters of the United States, 
can it then move to another location within the territorial 
waters of the United States and process at that location 
without being deemed to be operating in the coastwise trade? 
It would, of course, have processed ‘fish and processing per- 
sonnel on board the vessel moving between the two locations. 


The movement of the processing vessel would not be deemed 
to be operating within the coastwise trade, provided that 
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none of the fish or fish products laden on board the vessel 


at one point in the territorial waters was unladen at another 
point in the territorial waters, or landed at another point in 
the United States, or any other point embraced within the 
coastwise laws. 

. Can the vessel, while outside the territorial waters of the 
United States, acquire fish from catcher boats owned by 
unrelated parties and transport the fish into the territorial 
waters of the United States for processing on board the 
processor vessel? 

No law or regulation administered by this agency would 
prohibit the employment of the processing vessel solely for 
processing fish under the above circumstances. 

. If the processor vessel is at anchor or alongside a pier within 
the territorial waters of the United States, can an American 
catcher boat not owned by a common owner deliver to the 
processor boat? 


Provided that the American catcher vessel is properly docu- 
mented by the U.S. Coast Guard, no law or regulation 
administered by this agency would prohibit the vessel from 
delivering its catch to the processor vessel. 

. It is our understanding that a foreign catcher boat could not 
deliver fish products to this processor vessel within the ter- 
ritorial waters of the United States. Is our understanding 
correct? 

Your understanding is correct. Any fish or fish products 
caught by a foreign-flag fishing vessel and delivered to the 
processor vessel in the territorial waters of the United States 
would be considered to be landed and would be prohibited 
under title 46, United States Code, section 251. 

. After the processor vessel has completed processing of the fish 
within the territorial waters of the United States, may it then 
transport the fish to a foreign destination? 

No law or regulation administered by this agency would pro- 
hibit the processing vessel from transporting the fish to a 
foreign destination. The processing vessel would be required 
to comply with the applicable Customs requirements of a 
vessel clearing for a foreign port. 

. After the vessel has finished processing within the territorial 
waters of the United States, may it then transfer the fish 
within the territorial waters of the United States to another 
vessel (United States or foreign) which will then ship the fish 
to a foreign destination? 

If the processing vessel transships the fish or fish products to 
the transporting vessel at the same point in the territorial 
waters where the fish or fish products were initially laded on 
board on the processing vessel, the operation would not be 
deemed coastwise trade and the transshipment to another 
vessel would not be in violation of title 46, United States 
Code, section 883. However, if the transshipment takes place 
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at a point in the territorial waters other than the point where 
the fish or fish products were initially laded on board the proc- 
essing vessel, it would then be considered coastwise trade 
which is prohibited under title 46, United States Code, 
section 883. 


. It is our understanding that the processor vessel acquiring fish 
within the territorial waters of the United States cannot land 
the fish in the United States as this would constitute opera- 
tion within the coastwise trade. Is this conclusion correct? 
Your conclusion is correct if the processing vessel transports 
the fish between points in the United States. However, the 
processing vessel can land the fish in the United States if no 
transportation aboard the vessel is made, that is, the vessel 


remains stationary after receiving the fish and then lands the 
fish in the United States. 


. If the above processor vessel acquires fish outside the terri- 
torial waters of the United States, and then processes them 
either inside the territorial waters or within the fisheries 
conservation zone, may it land these fish in the United 
States? 

No law or regulation administered by this agency would 
prohibit the above-described activity. 


. May the above processor vessel set out from Seattle with its 

own processing supplies and processing workers on board and 
enter the territorial waters of the United States off the coast 
of Alaska and process fish in place at that location without 
being deemed to be within the coastwise trade? 
If the processing vessel is used solely to process fish while it 
remains stationary and does not transport the fish between 
points embraced within the coastwise laws, no law or regula- 
tion administered by this agency would prohibit the above- 
described activity. 

We have answered your specific questions concerning the use of 
the vessel. Of course, all applicable vessel entry and clearance require- 
ments, permit to proceed requirements, and merchandise ,entry re- 
quirements, must be satisfied. These may vary in connection with the 
particular facts involved. We suggest you contact the district director 
where the activities will take place. 





General Notice 
(19 CFR Part 101) 
General Provisions 


Proposed clarification of port limits of Denver, Colo., port of entry 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: Unlike for many ports of entry, there is no reference in 
the Customs Regulations to an official description of the geographical 
boundaries of the existing Customs port of entry of Denver, Colo. 
Customs has been requested by the State of Colorado to publish the 
boundaries of the port as they are generally recognized. The port 
limits would include all the territory within the corporate limits 
of the city of Denver, Colo., and part of Adams County, Colo., 
lying immediately north of the corporate limits of Denver. 

DATES: Comments must be received on or before (60 days from the 
date of publication in the Federal Register). 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
the Commissioner of Customs, attention: Regulations and Legal 
Publications Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., room 2335, Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: Robert Schenarts, 
Inspection and Control Division, U.S. Customs Service, 1301 Consti- 
tution Avenue NW., Washington, D.C. 20229; 202-566-8151. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

The President’s message to Congress of March 3, 1913 (note 
following 19 U.S.C. 1), which transmitted a plan of reorganization 
of the Customs Service, provided that in place of all existing Customs 
collection districts and ports, there would be 49 specified Customs 
collection districts and ports. The district of Colorado, to include all 
of the State of Colorado, with district headquarters at Denver, in 
which Denver is the port of entry, is shown as the 47th Customs 
collection district. However, no geographical description of the port is 
included in the document. Furthermore, Customs is unable to find 
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any other reference to an official description of the geographical 
boundaries of the port. 

The State of Colorado is considering establishing a foreign trade 
zone within the State. The zone is required by section 2, Foreign 
Trade Zones Act of 1934, as amended (19 U.S.C. 81b), to be located 
in or adjacent to a Customs port of entry. In order that the State 
of Colorado may comply with the statute, it has requested Customs to 
make an official determination of the actual boundaries of the Denver, 
Colo., port of entry (region VI). The proposed boundaries are those 
generally recognized by Customs personnel in Denver and at the 
regional headquarters in Houston, Tex., and would include: 

The territory within the corporate limits of the city of Denver, 
Colo., and that part of Adams County, Colo., lying immediately 
north of the corporate limits of Denver, bounded on the west by 
Pecos Street, on the north by 64th Avenue, and on the east by 
Quebec Street. 

If the proposed boundaries are adopted, the list of Customs regions, 
districts, and ports of entry in section 101.3, Customs Regulations 
(19 CFR 101.3), would be amended accordingly. 

COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Customs. 


Comments submitted will be available for public inspection in accord- 
ance with section 103.8(b), Customs Regulations (19 CFR 103.8(b)), 
during regular business hours at the Regulations and Legal Publica- 
tions Division, room 2335, Headquarters, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229. 


AUTHORITY 

This amendment is proposed under the authority vested in the 
President by section 1 of the act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. 2), and delegated to the Secretary of the Treasury 
by Executive Order No. 10289, September 17, 1951 (3 CFR 1949- 
1953 comp., ch. II), and pursuant to authority provided by Treasury 
Department Order No. 101-5 (44 F.R. 31057). 


REGULATION DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8, 
1978 (43 F.R. 52120), implementing Executive Order 12044, ‘‘Im- 
proving Government Regulations,” the Treasury Department stated 
that it considers each regulation or amendment to an existing regula- 
tion published in the Federal Register and codified in the Code of 
Federal Regulations to be “significant.”” However, regulations which 
are nonsubstantive, essentially procedural, do not materially change 
existing or establish new policy, and do not impose substantial addi- 
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tional requirements or cost on, or substantially alter the legal rights 
or obligations of, those affected, may, with secretarial approval, be 
determined not to be significant. Accordingly, it has been determined 
that this amendment does not meet the Treasury Department criteria 
in the directive for “significant” regulations. 
DRAFTING INFORMATION 

The principal author of this document was Leonard L. Rosenberg, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 

R. E. Cuasen, 
Commissioner of Customs. 


Approved: September 11, 1979. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1232) 
Tue Unirep Statss v. RELIABLE CHEMICAL Co. 


1. Customs Court—Score oF JURISDICTION 

Customs Court decision, denying Government’s motion to dis- 
miss for lack of jurisdiction, is reversed. 
2. Ipn.—LiquipATION 

Customs Court lacked subject matter jurisdiction where protest 
filed before bulletin notice of liquidation posted. 
3. Ip.—TiMe.iness or PROTEST 

19 USC 1514(b)(2)(A) requires that protest be filed “within 90 
days after but not before * * * notice of liquidation * * *,.” 
4. Ip. 


19 USC 1500(e) specifies that notice of liquidation shall be in 
form specified by Secretary in regulations, and relevant regulation, 
19 CFR 159.9, indicates: that ‘notice of liquidation * * * shall be 
made on a bulletin notice of liquidation”; that ‘the bulletin notice 
of liquidation shall be posted * * * in the customhouse at the port 
of entry”’; and that “the date of liquidation * * * shall be the same 
as the date of the bulletin notice of liquidation.” 

5. In. 

That appellee’s premature filing may have resulted from ignorance 
of express prohibition against such filmg cannot justify disregard of 
prohibition. 

6. EQuiTABLE EsToprEL 

Equitable estoppel is not available against Government in cases 

involving collection or refund of duties on imports. 
7. PREMATURE PROTEST 
Since provision of 19 USC 1514(b) (2)(A) precluding filing of pre- 


mature protest is jurisdictional, it cannot be waived by Customs 
Service. 


U.S. Court of Customs and Patent Appeals, September 13, 1979 
Appeal from U.S. Customs Court, C.R.D. 78-11 


[Reversed.] 
Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Acting 
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Director, Joseph I. Liebman, Saul Davis for the United States. 
Ralph W. Kalish, attorney of record, for appellee. 


(Oral srgument on June 4, 1979, by Saul Davis for appellant and submitted on the record by appellee) 


Before Markey, Chief Judge, Ricu, Baupwin, and Miter, Associate Judges, 
and Penn, *Judge. 


[1] This is an interlocutory appeal, pursuant to 28 USC 1541(b),! 
from an order and opinion of the U.S. Customs Court, reported at 
81 Cust. Ct. 154, C.R.D. 78-11, 465 F. Supp. 1291 (1978), denying 
the Government’s (appellant’s) motion to dismiss for lack of jurisdic- 
tion. We reverse. 


Background 
Reliable Chemical Co. (appellee) imported certain merchandise at 
the port of St. Louis in 1973, which merchandise was appraised by the 
District Director. Appellee, dissatisfied with the appraisement, filed 
a protest on July 22, 1975. Prior to filing its protest, appellee received 
Customs form 4333-A, a blank copy of which appears as follows: 


* The Honorable John G. Penn, U.S. District Court for the District of Columbia, sitting by designation. 
1§ 1541. Appeals from Customs Court decisions 
> . s . * @ 


(b) When the chief judge of the Customs Court issues an order under the provisions of section 256(b) of 
this title; or when any judge in the Customs Court, in issuing any other interlocutory order, includes in the 
order a statement that a controlling question of law is involved as to which there is substantial ground for 
difference of opinion and that an immediate appeal from its order may materially advance the ultimate 
termination of the litigation, the Court of Customs and Patent Appeals may, in its discretion, permit an 
appeal to be taken from such order, if application is made to it within 10 days after the entry of the order: 
Provided, however, That neither the application for nor the granting of an appeal hereunder stays proceedings 
in the Customs Court unless a stay is ordered by a judge of the Customs Court or by the Court of Customs 
and Patent Appeals or a judge of that court. 
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Your entry is scheduled to liquidate on the date indicated 
for the liquidation amount. - Any difference between this 
amount and the initial amount paid will be billed or 
refunded to you. 

If you are dissatisfied with the liquidated amount, a pro- 
test may be filed within’90 days of: the date of liquidation 
according to the procedures set forth in Part 174 of the 
Customs Regulations (19 CFR Part 174). 
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The date of the bulletin notice of liquidation? was July 25, 1975, 
8 days after the protest was filed. The protest was denied on October 
80, 1975, and appellee, pursuant to 28 USC 1582(a),° filed a summons 
in the Customs Court on February 2, 1976. 

Appellant, on February 6, 1978, filed a motion to dismiss for lack 
of jurisdiction. According to appellant, since the protest was filed 
before the bulletin notice of liquidation, the date of liquidation pro- 
vided for by the regulations, it was filed prematurely in contravention 
of section 514(b)(2)(A) of the Tariff Act of 1930, as amended, 19 
U.S.C. 1514(b) (2) (A) * (hereinafter, sec. 514(b) (2)(A)). According, 
appellant argued, the Customs Court lacked jurisdiction. With respect 
to Customs form 4333-A, appellant submitted an affidavit by the 
Chief of Data Center Operations Branch of the Customs Service. 
According to the affidavit, Customs form 4333—A is merely a “courtesy 
notice of the anticipated liquidation,” mailed to the importer prior 
to the date of the bulletin notice of liquidation. 


Customs Court 


The Customs Court denied appellant’s motion to dismiss. It viewed 
the ‘“‘courtesy”’ notice as a notice of liquidation sufficient to be pro- 
tested under section 514 notwithstanding that the bulletin notice of 
eee was made on July 25, 1975, that the protest was filed 
on July 22, 1975, and that the “courtesy” notice is not the notice estab- 
lished by 19 CFR 159.9. According to the court, while the “courtesy” 


2 Notice of liquidation and date of liquidation are defined by 19 CF R 159.9 (1975), which reads, in pertinent 
part; 
§ 159.9. Notice of Liquidation and date of liquidation for formal entries. 

(a) Bulletin notice of liquidation.—Notice of liquidation of formal entries shall be made on a bulletin 
notice of liquidation, Customs form 4333 or 4335 * 

(b) Posting of bulletin notice.—The bulletin notice of liquidation shall be | Posted for the information of 
importers in a conspicuous place in the customhouse at the port of entry * 

(e) Date of li quidation. —The builetin notice of liquidation shall be dated with the date it is posted or 
lodged in the customhouse for the information of importers. The entries for which the bulletin notice of 
liquidation has been prepared shall be stamped “‘Liquidated”’ with the date of liquidation, which shall 
be the same as the date of the bulletin notice of liquidation. Such stamping shall be deemed the legal 
evidence of liquidation. 


The “liquidation” of an entry is the final administrative determination of all monies owed the Govern- 
ment with regard to each particular entry of merchandise. See 19 CF R 159.1 (1975). 
§§ 1582. Jurisdiction of the Customs Court. 


(a) The Customs Court shall have exclusive jurisdiction of civil actions instituted by any person whose 
protest pursuant to the Tariff Act of 1930, as amended, has been denied, in whole or in part, by the appropri- 
ate customs officer, where the administrative decision, including the legality of all orders and findings enter- 
ing into the same, involves; (1) the appraised value of merchandise; (2) the classification and rate and 
amount of duties chargeable; (3) all charges or exactions of whatever character within the jurisdiction of the 
Secretary of the Treasury; (4) the exclusion of merchandise from entry or delivery under any provisions of 
the customs laws; (5) the liquidation or reliquidation of an entry, or a modification thereof; (6) the refusal 
to pay a claim for drawback; or (7) the refusal to reliquidate an entry under section 520(c) of the Tariff 


Act of 1930, as amended. 
419 U.S.C. 1514(b) (2) (A): 
§ 1514. Protest against decision of appropriate Customs officer. 
a * - 7” 7 s . 


(b) Form, number, and amendment of protest, filing of protest. 
* * s + . +“ > 
(2) A protest ofa decision, order, or finding described in subsection (a) of this section shall be filed with 
such Customs officer within 90 days after but not before— 
(A) notice of liquidation or reliquidation * * *. 
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notice indicated a future liquidation date, the ‘dominant impression’’ 
of the document is that of conveying notice of a decision already 
reached. The court then stated that: 

It would be improper for defendant, having chosen this form 
of notice, to then fall back on its regulations and attack the 
natural, reasonable and diligent response of plaintiff as premature 
under the law and it would be unjust for a court to sanction such 
conduct. 

While appellant’s motion for rehearing and reconsideration was 
denied, the court permitted appellant to institute the present inter- 
locutory appeal. 

OPINION 


[2] The Customs Court has jurisdiction of a civil action instituted 
by any person whose protest pursuant to the Tariff Act of 1930, as 
amended, has been denied, 28 U.S.C. 1582(a).5 That jurisdiction is 
limited by 28 U.S.C. 1582(c) ® which requires, inter alia, that a protest 
be filed as prescribed by section 514. See United States v. Nils A. Boe, 
64 CCPA 11, C.A.D. 1177, 543 F. 2d 151 (1976). [3] Under section 
514 (b)(2)(A),’ a protest must be filed “within 90 days after but not 
before * * * notice of liquidation * * *.” (Italic added.) [4] Section 
500(e) of the Tariff Act of 1930, as amended, 19 U.S.C. 1500(e) ° 
(hereinafter, section 500(e)), specifies that ‘notice of liquidation” shall 
be in the form specified by the Secretary in the “Tegulations.”’ The 
relevant regulation, 19 CFR 159.9 ° indicates that “{njotice of liquida- 
tion’”’ shall be made on a “bulletin notice of liquidation,” which bulletin 
notice shall be posted in the customhouse at the port of entry, and that 
the date of liquidation shall be the date the bulletin notice is posted in 
the customhouse. According to the record, the bulletin notice of liquida- 
tion was posted on July 25, 1975, and the protest was filed on July 22, 
1975, 3 days before the date of the bulletin notice.’ Since the protest 
was filed before the date of the bulletin notice of liquidation, the notice 
of liquidation provided for by regulation pursuant to section 500(e), 
and since section 514(b)(2)(A) expressly prescribes filing a protest 


5 See note 3, supra. 
8 U.S.C. 1582(c): 
§ 1682, Jurisdiction of the Cusioms Courts 
* * s s cS e s 
(c) The Customs Court shall not have jurisdiction of an action unless (1) either a protest has been filed, 
as prescribed by section 514 of the Tariff Act of 1930, as amended, and denied in accordance with the 
provisions of section 515 of the Tariff Act of 1930, as amended, or if the action relates toa decision under 
section 516 of the Tariff Act of 1930, as amended, all remedies prescribed therein have been exhausted, 
and (2) except in the case of an action relating to a decision under section 516 of the Tariff Act of 1930, 
as amended, all liquidated duties, charges or exactions have been paid at the time the action is filed. 
7 See note 4, supra. 
$19 U.S.C. 1500(e): 
§ 1500. Appraisement, classification, and liguidation procedure. 
The appropriate Customs officer shall, under rules and regulations prescribed by the Secretary— 
s * > . * * * 


(e) give notice of such liquidation to the importer, his consignee, or agent in such form and manner as 
the Secretary shall prescribe in such regulations. 
9 See note 2, supra. 
10 The record includes an affidavit by the Director, Classifications and Value, of the St. Louis District 
{the Customs Service, which supports these dates. 
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before the date of liqudation, we are constrained to conclude that the 
Customs Court erred in its determination that it had subject matter 
jurisdiction. See United States v. Nils A. Boe, supra at 17, 543 F. 2d 
at 156; Faber, Coe & Gregg Inc. v. United States, 19 CCPA 8, 14, T.D. 
44851, cert. denied, 284 U.S. 634 (1931). 

The thrust of the Customs Court opinion is that since the “courtesy” 
notice gave the “dominant impression” of a decision already reached, 
appellee was led to believe that liquidation had already occurred. 
Therefore, according to the Customs Court, the Government should 
not be permitted to “fall back on its regulations and attack the natural, 
reasonable and diligent response of plaintiff as premature under the 
law * * *.” Although the court did not expressly enunciate the legal 
theory upon which it relied, it would appear, from the language it 
used, that it was equitable estoppel or waiver. For reasons to be 
discussed hereinbelow, we disagree with court’s express finding of fact 
and implicit conclusion of law. 

The protest, which the appellee prepared, indicated that the date of 
liquidation was July 25, 1975." (The date of liquidation is not neces- 
sarily the same as the date on which the importer becomes aware of 
the liquidation. See 19 CFR 159.9 (1975), supra, n.2.) The Customs 
Court, in its opinion, indicated that the “courtesy” notice also gave 
July 25, 1975 as the date of liquidation.” On these facts, appellee could 
not reasonably have believed that liquidation occurred prior to 
July 25, 1975. [5] That appellee’s premature filing may have resulted 
from ignorance of the express prohibition against such filing in section 
514(b) (2)(A) cannot justify disregard of that prohibition. 

[6] Even assuming, arguendo, appellee may have been misled by the 
issuance of the “courtesy” notice, the Customs Court’s apparent 
reliance on equitable estoppel was misplaced, since equitable estoppel 
is not available against the Government in cases involving the collec- 
tion or refund of duties on imports. Air-Sea Brokers, Ine. v. United 
States, 66 CCPA ——, C.A.D. 1222, 596 F. 2d 1008 (1979). 

[7] Nor can the theory of waiver be relied upon in this case. That 
the Customs Service processed appellee’s premature protest does not 
constitute a waiver of the provisions of section 514(b)(2)(A). Since 
the provisions of that section are jurisdictional, United States v. Nils A, 
Boe, supra, they cannot be waived by the Customs Service. See 
James Akeroyd & Son v. United States, 19 CCPA 249, 258, T.D. 
45341 (1931), cert. denied, 285 U.S. 550 (1932). Moreover, the Customs 
Service’s processing of appellee’s “protest” could not revive it, since 
it was never effective, having been filed before liquidation. 


11 The summons appellee filed in the Customs Court also specified the date of liquidation as July 25, 1975. 

122 Since appellee, in its memorandum submitted in lieu of brief, indicated that it would 
rely entirely upon the position expressed by the Customs Court, we will assume that this 
is the date of liquidation specified in the ‘‘courtesy” notice. The actual ‘‘courtesy” notice 
sent appellee is not in the record since appellee was unable to locate it. 
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We recognize the Customs Court’s concern for fairness. Inequity 
here, however, is more apparent than real. Early notice of liquidation, 
forwarded as a “courtesy” by the Government, is not and cannot be 
converted into the statutory notice at the election of an importer. To 
weaken or ignore clear and specific rules regarding the bulletin notice 
of liquidation could result in such uncertainty as to produce unfairness 
to the Government and to other importers. 

Accordingly, the order of the Customs Court denying appellant’s 
motion to dismiss for lack of jurisdiction is reversed. 


(C.A.D. 1233) 
Tue Unrrep States v. Exxon CorporaTION, CHEVRON Ort Co. 


1. CLASSIFICATION—NapuTHa—Mortor FUEL 


Customs Court decision, sustaining importer-appellees’ claim that 
imported product, a petroleum derivative, should have been classi- 
fied as naphtha under TSUS item 475.35, rather than as motor fuel 
under TSUS item 475.25, is affirmed. 

2. Moror Furr—Cuierr Usr 


Addition of definition of “motor fuel” in TSUS schedule 4, part 10, 
headnote 2(b) was not intended to overrule decision in California 
Oil Co. v. United States, that product used in motor fuel, but not 
suitable for use as motor fuel, is not chiefly used as motor fuel. 


3. In.—PrtrroLteum Propucts—LEGISLATIVE INTENT 


There is distinction in tariff law between petroleum products used in 
motor fuel and petroleum products used as motor fuel. Only latter 
are classifiable as motor fuel. 

4. Ip.—CriticaL Propucts 


Listing of critical properties of motor fuel in Treasury decision con- 
stitutes evidence of what characteristics petroleum derivative must 
possess to be suitable for use as motor fuel. 


5. Ip. 
List of critical properties of motor fuel in Treasury decision is not 


irrefutable. Both Government and importer may establish that 
standard listed as critical is unimportant. 


U.S. Court of Customs and Patent Appeals, September 13, 1979 
Appeal from U.S. Customs Court, C.D. 4772 


[Affirmed.] 
Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Branch 
Director, Joseph I. Liebman, Sidney N. Weiss for the United States. 


Joseph F. Donohue, Jr. (Donohue and Donohue) attorney of record, for 
appellees. 


{Oral argument on June 4, 1979, by Sidney N. Weiss for appellant and by Joseph F. Donohue, Jr.; 
for appellee.] 
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Before Markey, Chief Judge, Baupwin, and Miisr, Associate Judges, 
Kunzie,* Judge, and Penn,** Judge. 


PEnn, Judge. 


[1] This appeal is from the judgment of the U.S. Customs Court, 
81 Cust. Ct. 87, C.D. 4772, 462 F. Supp. 378 (1978), which sustained 
the importer-appellees’ claim that the imported product, a petroleum 
derivative, should have been classified as naphtha under item 475.35 ! 
of the Tariff Schedules of the United States [TSUS] rather than as 
motor fuel under TSUS item 475.25.” We affirm. 


Background 


T.D. 66-23(13) (1966)* describes the critical properties of materials 
chiefly used as motor fuel in internal combustion or other engines in 
the United States at the time of the importation in question. For 


*The Honorable Robert L. Kunzig, U.S. Court of Claims, sitting by designation. 

**The Honorable John G. Penn, U.S. District Court for the District of Columbia, sitting by designation. 

1475.35 Naphthas derived from petroleum, shale oil, natural gas, or combinations thereof 

(except motor fuel) 0.25¢ per gal. 

2475.25 Motor fuel 1.25¢ per gal. 

3 T.D. 66-23(13) Motor fuel. Standards for classification of naphtha-type and kerosene-type materials as motor 
Suel.—The following table captioned ‘Critical Properties of Materials Chiefly Used as Motor Fuels in In- 
ternal Combustion or Other Engines in the United States” is published for the guidance of Customs officers 
in identifying petroleum materials which are chiefly used as motor fuels as defined in schedule 4, part 10, 
headnote 2(b), and classifiable under the provision for motor fuel, in item 475.25, TSUS. Classification of an 
inported petroleum product as a motor fuel under item 475-25, TSUS, would be indicated if for each of the 
properties listed in the table for a given type of motor fuel, the corresponding properties of the imported 
product fall within the ranges set out in the table for that type of motor fuel. The standards for motor fuels 
contained herein supersede any standards previously published by the Bureau for petroleum materials 
chiefly used as motor fuels. These standards in the table will be reviewed periodically and revised, when 
appropriate, to reflect any change in chief use of such materials. 


CRITICAL PROPERTIES OF MATERIALS CHIEFLY USED AS MoToR FUELS IN INTERNAL COMBUSTION 
OR OTHER ENGINES IN THE UNITED STATES 


(For use in classifying imported naphtha-type or kerosene-type materials) 


Aviation 
Turbine fuels 
Automotive Military JP-4 Military JP- 


gasoline Gasoline commercial commercial 
all grades all grades jet B jet A& Al 








Minimum to maximum range limits 


Gravity, °API, ASTM D-237___.... 56. 3-67. 7 64. 0-76. 2 49. 1-56.5 36. 5-46. 0 
Distillation, ASTM D-86: 
103-135 138-165 180-246 352-394 
185-233 174-220 232-360 392-432 
301-358 213-260 424-495 
Reid vapor pressure, psi ASTM D- 
908. i525 een 7. 5-13. 2 5.8-7.0 
Octane (research) ASTM DO90S-.-. 81-105 
Octane (motor) ASTM D-S57 
Freeze point, °F, ASTM D-1477 (—110)-(—76) (—69)-(—48) 
Olefins, volume %, ASTM D-1319 0-2.9 0.0-4.5 
Appearance Clear and bright 


Bureau letter dated Jan. 19, 1966. (418.114) 
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aviation gasoline, one of the four categories of motor fuel in T.D. 
66-23(13), seven characteristics are listed. Upon importation, the 
Customs Service tested a sample of the imported merchandise for four 
of these properties. Finding the imported product to fall within the 
T.D. 66-23(13) range for aviation gasoline for these four items, 
Customs classified the imported product as motor fuel under TSUS 
475.25. 

The importer challenged this classification claiming that the im- 
ported product fell outside of the T.D. 66-23(13) guidelines, and 
therefore could not be used as motor fuel and should have been 
classified as naphtha under TSUS 475.35. At trial the importer intro- 
duced test data obtained from samples taken in the ordinary course 
of doing business: (1) Just before the tanker left Aruba, and (2) after 
the merchandise had been unloaded into a storage tank in New Jersey. 
All these tests indicated that the product fell outside the ranges 
reported in T.D. 66-23(13). The importer theorized that the sample 
taken by Customs must have been contaminated. With regard to the 
10-percent distillation temperature reported in the importer’s tests, 
the importer offered uncontroverted testimony that it would be 
difficult if not impossible to start a motor with a substance with such 
a high 10-percent distillation temperature. 


Customs Court Decision 
The Customs Court held that the presumption of correctness which 


attached to the Customs Service classification was rebutted. The 
court based this decision on the failure of the Government to test for 
each of the properties listed in T.D. 66-23(13). In support of this 
holding, the court noted that the Government’s own witness, the 
Government chemist who performed the testing for Customs, admitted 
that by themselves the four properties tested for were insufficient to 
support a determination that the imported product was motor fuel. 
Weighing the various test data before it, the Customs Court found 
that the preponderance of evidence supported the conclusion that the 
imported merchandise fell outside of the T.D. 66-23(13) standards 
for motor fuel. Since the imported product was only a blending agent 
used in motor fuel, the court held that it was not itself motor fuel. 
Accordingly, the Customs Court sustained the importer’s claim that 
the imported merchandise should have been properly classified as 
naphtha under TSUS 475.35.4 
Issues Raised on Appeal 
Essentially the Government makes two arguments on appeal. 
First, it maintains that TSUS schedule 4, part 10, headnote 2(b) ® 
4 There was never any dispute over the fact that the imported merchandise is described by the generic 


term naphtha. 
6 See infra. 
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should be interpreted as covering within the definition of motor fuel 
a product which when combined with additives is chiefly used as 
motor fuel. Since the importer did not introduce evidence that the 
imported merchandise with additives was not chiefly used as motor 
fuel, the Government contends that the importer did not rebut the 
presumption of correctness which attached to the Customs classi- 
fication of the merchandise as motor fuel. 

The Government also argues that the Customs Court erred in 
holding that all the requirements of T.D. 66-23(13) had to be met in 
order for a petroleum product to be classified as motor fuel. In this 
regard the Government maintains that T.D. 66-23(13) was merely 
published for guidance and can neither expand nor constrict the scope 
of the statutory definition of motor fuel found in TSUS schedule 4, 
part 10, headnote 2(b). 

Opinion 
1 

[2] In California Oil Co. v. United States, 29 Cust. Ct. 44, C.D. 1442 
(1952), the Customs Court held, inter alia, that a blending component, 
use in gasoline motor fuel but not suitable for use as motor fuel, was 
not chiefly used as motor fuel. Since then Congress has added a defini- 
tion of the term motor fuel in TSUS schedule 4, part 10, headnote 2(b): 

“Motor fuel” (item 475.25) is any product derived primarily from 
petroleum, shale, or natural gas, whether or not containing 
additives, which is chiefly used as a fuel in internal combustion or 
other engines. 

The Government contends that this definitional section was intended 
to overrule the Caiifornia Oil decision. We disagree. 

Headnote 2(b) provides that to be motor fuel a product must be 
““* * * chiefly used as a fuel * * *”’ (italic added). This wording is 
consistent with the California Oil ruling. Had Congress intended to 
change the law, and broaden the meaning of the term motor fuel to 
include substances which are not suitable for use as motor fuel, but are 
used in motor fuel, they could have used the wording, chiefly used in 
a motor fuel, instead. 

The inclusion of the phrase “‘* * * with or without additives * * *” 
in headnote 2(b) does not support the Government’s interpretation 
of headnote 2(b), that is, that motor fuel is a product which when 
combined with additives is chiefly used as motor fuel. The plain 
meaning of the phrase “with or without additives” in headnote 2(b) 
is that the presence or absence of additives will not alter the classifica- 
tion of a product which would otherwise be classified as motor fuel. 

The Government has failed to bring to our attention anything in the 
legislative history of the TSUS that would indicate Congress meant to 
overrule California Oil by adding the headnote 2(b) definition of motor 
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fuel. The explanatory notes to the Tariff Classification Study merely 
state: ‘Also, the term ‘motor fuel’ has been defined.” Yariff Classi- 
fication Study, schedule 4, page 167 (1960). 

The only particular portion of TSUS legislative history relied on 
by the Government is a letter written by attorneys for Imperial Oil 
and published in Tariff Classification Study, schedule 4, pages 355-59 
(1960). This letter does not support the Government’s position that 
the alternative classification, pressed by the importer and adopted by 
the Customs Court, TSUS 475.35, naphthas derived from petroleum, 
shale, oil, natural gas, or combinations thereof (except motor fuel), 
does not include naphthas used in motor fuel. Not a single reference 
to motor fuel, its definition, or the California Oil decision, is found in 
this letter. The letter is primarily concerned with a completely different 
subject, the tariff treatment of hydrocarbons formerly made from coal 
tars but now primarily made from petroleum which are used as raw 
materials in the petrochemical industry. The only reference to naph- 
thas in the letter is a proposal, supra p. 356, that having narrow boiling 
ranges which are commercially useful as solvents be taken out of 
TSUS item 475.35 and classified by predominant hydrocarbon com- 
ponent.® If anything this paragraph would seem to indicate that the 
term naphtha as used in TSUS 475.35 is a very broad term covering 
many things, the import of the paragraph being that it covers too 
much. 

[3] To sum up, we agree with the Customs Court that there is a 
distinction in the tariff law between petroleum products used in 
motor fuel and petroleum products used as motor fuel, and only the 
latter are properly classifiable as motor fuel under TSUS 475.25 as 
defined in TSUS schedule 4, part 10, headnote 2(b). Since the imported 
product is unsuitable for use as motor fuel (its 10-percent distillation 
temperature is so high that it would be difficult if not impossible to 
start a motor with it), the Customs Court was correct in not classify- 
ing it as such. 

1 


The Government also challenges the Customs Court’s holding that 
all the requirements of T.D. 66-23(13) had to be met for a petroleum 
product to be classified as motor fuel. The Government is, of course, 
correct that the statutory definition of motor fuel contained in TSUS 
schedule 4, part 10, headnote 2(b) determines what is or is not a motor 
fuel. However, this does not negate the significance of T.D. 66—23(13). 


® We believe that petroleum naphthas having narrow boiling ranges and commercially used as solvents, 
which are commonly designated according to the predominent [sic] hydrocarbon component, such as 
heptane, hexane, and pentane, are covered by item 475.35 in your draft of schedule 4, but that they would 
be more specifically provided for by our suggested items 475.36, 475.38, and 475.40. 
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The definition of motor fuel in headnote 2(b) requires that the product 
be “‘chiefly used as a fuel in internal-combustion or other engines.” 

[4] The listing of critical properties of motor fuels in T.D. 66-23(13) 
constitutes evidence of what characteristics a petroleum derivative 
must possess to be suitable for use as a motor fuel, and is therefore a 
tool in determining whether or not the requirement of headnote 2(b), 
that the product be chiefly used as motor fuel, is met. 

[5] Properties listed in T.D. 66-23(13) are not irrefutable. The 
Government and the importer are at liberty to establish that a 
standard listed as critical is really unimportant.’ However, in the 
case at bar no such showing was made. To the contrary, the Govern- 
ment’s own witness, the actual Government chemist who conducted 
the testing for Customs, admitted that all the properties listed in T.D. 
66-23 (13) for aviation gasoline had to be known to determine whether 
or not a substance was aviation gasoline. Therefore, we conclude that 
the Customs Court was correct in holding in this case that the classifi- 
cation of merchandise as motor fuel under TSUS 475.25 required that 
each of the properties listed in T.D. 66-23(13) be met. 

Accordingly, for the reasons stated herein, the judgment of the 
Customs Court is affirmed. 

? See Cities Service Oil Co. v. United States, 16 Cust. Ct. 110, C.D. 994 (1946) (a petroleum derivative falling 


outside the viscosity standard for fuel oil was nonetheless classified as fuel oil because this deficiency could be 
compensated for by preheating the imported product). 
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